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subject to the provisions of these articles, 
ships of all States, whether coastal or not, 
shall enjoy the right of innocent passage 
through the territorial sea. .. . Foreign 
ships exercising the right of innocent pas- 
sage shall comply with the laws and regula-- 
tions enacted by the coastal State in con- 
formity with these articles and other rules 
of international law... 


—-—Convention on the Territorial 
pea and Contiguous Zone, Article 
ni iparaeraph 1], Arumele 7 
Meoeks 8606, TTA So Novels. 
Pitre Veen aos 


Any vessel . .. using .. . the navigable 
waters of the United States for any purpose 
shall establish and maintain . . . evidence 
6f financial responsibility of $100 per gross 
ton, or $14,000,000 whichever is the lesser, 
to meet the liability to the United States 
which such vessel could be subjected under 
mos section /for costs of removal of oil 
discharged by such vessel. 


--Federal Water Pollution Control 
Met, $5 Ueo.<C. Si 77Gp) Gees 
amended by Water Quality Improve- 
ment Act of 1970, 8 11(p)(1), 
Pub.l: No. 9i-224, 84 Stat. 9/. 
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as a ship 
does not use 
Che Territorial scees 


committing 
any acts prejudicial 


to the security 


of the coastal State, 
or contrary to the 
PEeSeiG Tul ecmeres 
to other rules of 
international law. 


fee 1s not innocent 
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Article 14 4, Terri- 
torial Sea Convention 


Passage is innocent 
so long as it is 


not prejudicial 
to the peace, 
sood order or 
security 


of the coastal ecuare- 


Such passage shall 
take place in 
conformity with . 
these articles and 
with other rules of 
international) Hare. 


2. DUTIES OF A FOREIGN VESSEL DURING PASSAGE 


Article 6, 1930 Hague 


Foreign vessels 
exercising the 
mieht of 

passage 

Shall comply with 
the laws and 
regulations enacted 


in conformity with 
mitvernational usage 
my whe Coastal State 


mad in particular, 
as regards 


(b) the protection of 
the waters of the 
BOoasval State 

against pollution 


of any kind 
Caused by vessels. 
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Foreign ships 
exercising the 

mie tot 

innocent passage 
shall comply with 
the laws and 
regulations enacted 
by the coastal State 
in conformity with 


the present rules and 
other rules of 
international law 
and, in particular 


with the laws and 
regulations relating 
to transport and 
navigation. 


at 


Article 17, Terri- 


torial Sea Convem plot 


Foreign ships 
exercising the 

seats ea 

innocent passage 
shall comply with 
the laws and 
regulations enacted 
by the coastal State 
in conformity with 


these articles and 
other rules of 
international law 
ands iimespar ba cule. 


with such laws and 
regulations relating 
to transport and 
navigation. 
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INTRODUCTION 


The United States has enacted several specific oil 


pollution prevention statutes since 1924,.~ 


This legisla- 
mon controls U,S. flag vessels in United States waters and 
emethe high seas but makes claims to control foreien Tlac 
vessels only in U.S. internal waters and territorial SEAS. 
fie most recent U.S. oil pollution legislation, the Water 
Quality Improvement Act of 1970 (WQTA) ,< for the first time 
in U.S. history requires evidence of financial responsibil- 
ity of both U.S. and foreign vessels "using .. . the 
navigable waters of the United States for any purpose"? as 
a method of enforcing oil pollution eaeenee measures. 
International law has long recognized a right of innocent 
passage of foreign vessels through the territorial sea of 
a coastal state. ' this claim by the Uses ever etome tan 
vessels 1s a restriction upon passage of foreign vessels 
through the U.S. territorial sea and may be said? to con- 
flict with or be in contravention of the international law 
obligation of the United States not to "hamper innocent 
passage through the territorial gee the 
Canada has enacted different legislation requiring 
financial responsibility for oil pollution damage which is 


applicable to foreign ships in both her territorial sea and 


=a 





even in the high seas beyond her 12 mile Limit. Other 
states may well be encouraged by these examples to enact 
similar legislation which could contain significant dif- 
ferences in detail. Such claims can easily "develop into 
a jurisdiction barely distinguishable from that of full 
sovereignty. "° 
such actions by states, if recognized, tend to re- 
duce further the areas of competence of the international 
community in the oceans. These claims, though only one 
kind, are representative of the extensive challenge to and 
reconsideration of the fundamental order of the oceans 
match 1s currently underway.” 
It is the task of this study to appraise these 
claims in the light of the existing law and current needs 
and trends. Such appraisal initially requires examination 
of the processes by which the oceans are used and abused 
by 011 pollution. In addition, examination of the process 
of claim by which interests are asserted and the process 
of authoritative decision by which interests are honored 
or rejected is required. A clarification of goals is then 
suggested. The trends in decision of innocent passage and 
ei pollution prevention and control are examined for con- 
Sistency with suggested goals and as an aid in subsequent 
evaluation of the reasonableness and concomitant accept-— 


ability of such claims to the international community .?¥ 





CHEATER. 


THE PROCESS OF INTERACTION 


General Community Interests 


The world community has a common interest in the 
oceans. Over 80% of the states of the world are either 


i 


islands or have coastlines. The oceans cover about 70% 


le The ocean TlooOr geen tase 


of the earth's surface. 
history of the changing life of the eee The oceans 
regulate the major physiological processes of all life on 
the planet earth.!+ The oceans are considered to be the 
goint or common property of all mankind, freely to be used 
and enjoyed by all, both as a source of wealth and food 
e@emas a means of international transportation and communi— 
cation. 
Consequently all members of the world community 
have a common interest in keeping the ocean free of pollu- 
item of all kinds, particularly 011 pollution. This 
commonality is shared by all participants in the world 
social and power processes: nation-states, international 
organizations, concerned national and transnational indus- 
tries, concerned national and transnational private asso- 
Clations and individuals. Each shares a concern for the 


basic values of wealth and well-being which are affected 


by the pollution of the oceans.+° This commonality of 


- 4- 





interest exists both on the high seas and in the territorial 
sea because the effects of oil pollution can be devastat— 


ing in either area of the oceans. 


The participants in specific situations have addi- 
tional interests which may conflict with this eenerally 
held inclusive interest in the oceans. The nation-state 
and its interested groups desire to keep their beaches 
clean and their food supply alive and growing, and to be 
reimbursed for their losses caused by pollution. Support 
of these interests by coastal states commonly is manifested 
by unilateral assertions of authority in the areas of the 
ocean adjacent to their costs, typically in the territorial 
sea.t! These assertions frequently are claims to an 
exclusive exercise of coastal competence to regulate activ— 
ity in that area. However, other participants do not 
always share these interests. 

The shipping interests (vessel owners, charterers, 
cargo owners and their respective insurers) are primarily 
concerned with keeping the vessels moving with their cargoes 
as efficiently and as cheaply as possible. Cargo ships do 
not earn money when they sit in port, whether the cargo is 
oil or dry goods. The cargo does not sell for a profit 


unless it is moved. Consequently the shipping interests 





find it against their direct economic interests when cos—osou 
states impose restrictions on their ships through construc- 
tion requirements, limits on free entry into or through 
territorial seas, internal waters or ports, or by unload- 
ing restrictions. 

The owners of private property all have exclusive 
interests in protection of their own property. Coastal 
property 1s desired to be protected from damage while sea- 
borne cargo is desired to be moved and sold. 

As is suggested by this brief specification of 
interests, each interested group has definite conflicting 


interests, both inclusive and excluSive. 


Oil Pollution in the Oceans 


Oil pollution has in the past few years begun to 
| We) 


receive extensive and broad ranging examination into 
the nature, causes, amounts, sources, prevention, control 
and legal regulation of, and harm caused by, oil spilled 
into the world's oceans. Unfortunately little is yet 
authoritative in few of these various aspects of oil 
follution. 

Relatively little is known about the effects of oil 
on marine life since present results are conflicting: 


different kinds of damage have been observed for different 


Spills of different kinds of wetroleun.-7 The potential 





effects, however, are extensive: 


direct kill of organisms through coating, 
asphyxiation, or contact poisoning; direct 
kill through exposure to the water-soluble 
toxic components of oil; destruction of the 
food sources of organisms; incorporation of 
sublethal amounts of o11 and oil products 
into organisms, resulting in reduced resis-— 
tance to infection and other stresses or in 
reproductive failures. 


The effects of oi1 pollution on man are the easily 
observed and perhaps better documented effects associated 
with the fouling of recreational beaches, private vessels, 
piers, harbors, fishing gear, waterfront property, marshes, 
estuaries and birdlife.“ 

Oil spills occur mainly during the course of trans- 
feerbarion of the various types of crude oi] or finished 
petroleum products. ‘The precise sources, amounts and 


OE 


causes of such spills are not known. The yearly total 


amount of o11 spilled from ships into the oceans appears 
to be in the magnitude of one million metric tons“? while 


mebeatn>roauced into the oceans from all other sources is 
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Said to be of the same order of magnitude. Oa iiss cycomhlblles 


from ships are known to occur either by accidents (colli- 
Sions, groundings, strandings and mishaps during loading, 


imeanster or unloading of oi1)©? or by intentional discharges 
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(from bilges, ballast water, or tank cleanings), Of the 


27 it appears that 


perhaps 10,000 oil spills each year, 
accidents account for only about 10% of the oil put into 


the oceans each year.<° Evidence of o11 spills have been 





found over vast reaches of the seeni ae The behaviciios 
each oil spill varies with the type of oil involved, the 
location of the spill, the climatic conditions of the spill 
area, and the amount of o11 spilled. Definitive research 
into these very large variables ae riot been conducted. 
The most relevant fact known is that the heavier petroleum 
meactions, including crude o11, last longer and ethereiore 
ieguire physical removal .2” 

The legal regulation, precaution and control of oil 
spills are discussed in pertinent later parts of this study. 


— 


Petroleum Transportation by Sea 


Oil is moved by sea simply because it is the cheap- 
est way to move the product in demand from its sources to 
its distant places of consumption. This need for transpor- 
tation arises from the normal situation that the amount of 
production and consumption of oil throughout the world is 
not the same in any geographical area. The movement of 
oil by tanker has expanded rapidly to the point in 1969 
that sixty percent, amounting to one billion metric tons, 
of the world's annual oil production was transported by 
sea?” 

This vast quantity of crude oil is carried today in 


about 3500 tankers over 6000 deadweight tons (dwt), about 


one~third of which are over 50,000 dwt but which account for 
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7 
about 60% of the world's tanker fleet deadweight tonage.?? 


As recently as 1969 only about one-quarter of the then 

almost 4,000 tankers over 2,000 gross tons were larger 

than 50,000 awt.?* Costs per ton-mile are significantly 
reduced with the use of larger tankers .°? That this 1s a 
recent accomplishment is also evidenced by the fact that 

all tankers over 140,000 dwt ever built have een constructed 
simee ieee At the time that this study was written the 
largest tankers at work were the six Iiberian-registered 

Gulf Oil-subsidiary owned Universe tankers of the 326,000 

dwt elass.?/ However, the Japanese Wissel Tawny of 57 7eeo 
dwt nae een Launchea?® and a 477,000 dwt tanker, to begin 
construction in February leven 18 expected to be the 
world's largest tanker when placed in service in 1993.°¢ 

The workhorse of the biggest tankers apparently 1S going 

to remain in the 250,000 dwt class! since there are already 
about two dozen of them at work, ‘© Gulf O11 Corporation 

and Standard Oi1 Company (New Jersey) have about that many 
more themselves planned or under construction at the present 


43 and 85% of the ships on order or under construction 


via 


time 
at the beginning of 1971 were over 200,000 dwt. 
in addition the draft of the large tankers poses 
ere Jamitations on transit and port usages. There are 
Snay 20 ports in the world that can accomodate the almost 


ez 


60 foot draft of the 200,000 ton class tanker and the 


mires in the United States (Seattle, Wash., Long Beach, 
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about 60% of the world's tanker fleet deadweight tonage. 
As recently as 1969 only about one-quarter of the then 
almost 4,000 tankers over 2,000 gross tons were larger 
than 50,000 dwt .?* Costs per ton-mile are Ssignificanvly 
reduced with the use of larger tankers. ?? That this is a 
recent accomplishment is also evidenced by the fact that 

all tankers over 140,000 dwt ever built have been constructed 
since ice At the time that this study was written the 
largest tankers at work were the six Liberian-registered 

Gulf Oil-subsidiary owned Universe tankers of the 426,000 

dwt class.?/ However, Gie Japanese Nissen O13 72 000 
Me has peen launched”© and a 477,000 dwt tanker, bo bepin 
ferepruction in February 1972,7? is expected to be the 
world's largest tanker when placed in service in 1973.19 

The workhorse of the biggest tankers apparently is going 

to remain in the 250,000 dwt class ‘+ since there are already 
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about two dozen of them at work, 
and Standard Oil Company (New Jersey) have about that many 
more themselves planned or under construction at the present 
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time and 85% of the ships on order or under construction 


at the beginning of 1971 were over 200,000 aw. ** 
In addition the draft of the large tankers poses 

Severe ljimitations on transit and port usages. There are 

only 20 ports in the world that can accomodate the almost 


iA 
60 foot draft of the 200,000 ton class tanker!’ and the 


fmiaree in the United States (Seattle, Wash., Long Beach, 
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Calif.., and Machiasport, Maine) do not have proper commer= 
eal Derths stem them. © Indeed, no port in the facies oc 
except for Maine, can dock a tanker of over 80,000 dwt. f! 
Relatively shallow and restrictive of passage also are 
such areas as the North Sea and the English Channel, such 
Straits as Dover, Singapore and Malacca and the Panama and 
Nuez, Canals. © The maneuverability limitations on these 
"very large cargo carriers" (over 200,000 dwt) is of con-~ 
siderable concern. *? 
There does not appear to be any concrete information 
as to the exact routes which the world's tankers take in 
the Movenont of this oil. Indeed over the past decade the 
heaviest flow of oi11 has changed routes drastically both 
with new discoveries of deposits, changes and increase in 
demands for consumption, and in closing of certain shipping 
routes due to conflict (the Suez Canal being the prime 
example). However, examination of the maps reproduced in 
Appendix A show that the current heaviest flow of crude 
611 moves from (1) the Persian Gulf states of Iraq, Iran, 
Kuwait, Saudia Arabia and the Trucial States either around 
the Cape of Good Hope off South Africa and then to Europe 
or through the straits of Malacca and Singapore between 
Malaysia and Sumatra, Indonesia to Japan; (2) from northern 
Africa states of Libya and Algeria across the Mediterranean 
to western Europe; or (4) from Venezuela through the Carrib-— 


maemeoo toe United States and Canada. In much smaller 





quantities (1) Middle Eastern Oi1 may also be seen as 
supplying on the eastern route the countries on the Bay of 
Bengal, Australia and the western U.S., and on the western 
mole, southern Africa, Argentina and the eaetermay Gea 

(2) northern Africa supplies some oil to the northeastern 
North American coast; (4) Nigerian oil on the west coast 
of Africa supplies Brazil, the eastern U.S. am Canada; 

(4) Venezuelan oil supplies some oil to northern Europe; 
and (5) Indonesia and Equador supply some oil to the west 
coast of North America.” Unfortunately these maps do not 
show va proximity of the tanker routes to nations' coasts. 
However, one knows that ships for economic reasons will 
take the shortest routes available. Thus the major tanker 
traffic is most likely to be in closest proximity to the 
coastlines of the following countries which are not major 
recipients of the cargoes of crude oil except by oil 
spillage: 


1. South African route: 
pomali Republic, Mozambique, South Atirrca. 
Sierra Leone, Guinea, Portugese Guinea, 
senegal, Gambia, Mauritania, Spanish Sahara 
SHG@iIeLOecCcO. 

2. Persian Guif-Japan route: 
India, Ceylon, Malaysia, Indonesia, Taiwan 
and Philippines. 

4. Venezuela-United States route: 
Dominican Republic, Haiti, Cuba, Jamaica 
and the Bahamas. 


If the routes necessary to carry the minor flow are considered, 





then few coastal states except perhaps Chile and Peru are 


currently not exposed to the dangers of oi] pollution of 


their beaches and territorial seas. 





CHAPTER IT 


THR CLAIMS PROCLSS 


Claimants 


Many interwoven factors are involved in both a claim 
of a right to innocent passage and-a claim to prohibit 616 
otherwise restrict passage through territorial seas unless 
a ship has previously established her financial capability 
to pay the cleanup costs of any o1l1 pollution she may cause 
while passing the coast of a state. Clarification and 
appraisal of the conflict can be facilitated by identifying 
who participates in the process of claim what participants 
are affected and who they are, what interests of theirs 
are affected, and what are their objectives, claims and 
counterclaims. 

Evidently many diverse groups are affected by oil 
pollution of the oceans and this particular method of com-— 
batting the problem.?* The principle visible claimants 
are those representing the ships which are perceived as the 
cause of the oil pollution and those attempting to take 
steps to protect and recover from the effects of oil pollu- 
mon. in particular, Peiene tae large merchant fleets 
generally are opposed against the coastal states who feel 


threatened by the dangers of oi1 pollution of their coasts. 
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But flag nations include both those nations with ships 
belonging to their nationals sailing under their flag or 
under a flag of convenience and also those nations which 
are by their laws providing the flags of convenience for 
nationals of other nations. 

The flag nations may also be observed to include 
both developed countries such as the United States, the 
United Kingdom or the USSR, and a few developing nations -- 
flag of convenience nations of Panama, Liberia and Hondouras.?° 
some flag nations may also be states with large maritime 
commercial interests either in import and/or export and/or 
distant-water and/or coastal fishing, e.g. the U.S., USSR 
and Japan.?* 

The coastal nations similarly are not uniform in the 
interests they individually represent. Some coastal states 
have small merchant fleets, short coastlines not exposed to 
major shipping lanes and a small maritime trade. Other 
coastal nations may be strong in all three areas, like the 
United States. Other coastal nations may be strong in only 
one or two of the areas, e.g. Canada and South Africa which 
do not have large maritime fleets but do have substantial 
coastlines parallel to major shipping lanes and a substan- 
meal Or significant maritime trade.?? 

The variations could be expanded. The grouping is 


primarily intended to show that the various nations making 


claims in this particular subject area generally have 
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competing interests at home bearing on which claim they 
espouse and on the position they take as decision-makers 


in appraising these competing claims. 


One should also not forget the international and 
private claimants whose views are also reflected in the 
various claims. These would include the United Nations and 
its specialized agencies, and such private organizations as 
insurance companies, environmentalists, fishermen (commer-— 
cial and sport), oil companies, shipping organizations, 


domestic state and local governments and private individuals. 


\ 
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It should be noted that these claimants make their 
claims in both organized and unorganized arenas. The 
organized arena is generally limited to the United Nations, 
meetings of its specialized agencies and conferences for 
specific problems. All the other claims are generally made 
in the unorganized arenas of normal diplomatic and private 


negotiations. 


For simplicity and clarity in discussing the claims 
it would be helpful to narrow the number of these claim- 
ants. ltt appears that the interests of these groups are 
sufficiently represented by the coastal states and the 
flag nations that further analysis can be restricted to 
a focus on these two except where a greater detail will be 


imelpiul. 





Objectives 


Coastal States 

A claim by a state to prohibit passage through its 
territorial sea unless as a prerequisite financial responsi- 
flity for oil pollution cleanup has been established may 
be seen to be primarily designed to protect and enhance 
its own well-being and wealth position. Claims to require 
such financial responsibility are made as part of an over- 
all scheme designed at pollution prevention and, COmbseus 
Elsewhere described are the current efforts at preventing 
wmespills from occurring in the first place, developing 
appropriate actions to detect and mitigate the effects of 
an o1l1 spill which has occurred and to assess the costs 
of cleanup operations to those responsible for the pollu- 
tion.?© Obviously the claim under study here falls within 
the last category just mentioned. 

The U.S. claim under the WQIA is to require that 
mands be available to repay the U.S. government for its 
eoous 1n cleaning up a particular o1l1 spill. That claim 
is then directly related to maintaining the rovernment's 
wealth position. However, to the extent that the costs 
of maintaining this financial. responsibility encourages 
safer and more careful practices and techniques regarding 
the handling and transportation of oil, then the claim 


tends to enhance the well-being of all citizens of the 





United States through ultimate protection of the nation's 
coastlines, the living resources of the sea (including the 
coastal margin and the deep sea), and the property interests 
of individual citizens. 

One should note that if the effect of the claim is 
GO reduce the pollution of the seas by oil then the coastal 
state's nationals are not the only beneficiaries.- A reduc- 
tion in pollution of the oceans by oi1 redounds to the 
other states' benefit through the preservation and enhance- 
ment of common resources of the ocean space including 
migratory fishes and birds. This then is a common interest 
of all states. 

As previously suggested, a coastal state must recog- 
nize that its claim unilaterally to require financial 
responsibility for all ships passing through its territorial 
sea will encourage other similar claims by other coastal 
nations. One can expect from previous experience in simi-~ 
lar areas of a multitude of unilateral claims that the 
coastal states will not impose uniform regulations so that 
the ships will be faced with a host of differing or even 
conflicting regulations all designed to accomplish the same 
purpose. Such a situation seems appropriate for interna- 
tional multilateral solution. 

It should be recognized that such claims can also 


adversely affect a coastal state making such a claim which, 





like the U.S., has a maritime fleet of its own engaged in 
international trade. 

Solution to these conflicts will then in part turn 
on how a state's long-term and short-term objectives are 
viewed. Domestic resolution of such conflict will tend to 
Minimize that internal conflict; international resolution 
er une conflict will ee the orreimncentonenl Gleyaut Laken. 
The short-term objective of minimizing the eheoere Ci. Onl 
pollution must be made compatible with the long-term objec- 
tives of international peace and cooperation. 

One may suggest that the conflict can be resolved 
unilaterally by the coastal state not attempting to impose 
the claim on the vessel engaged in innocent passage, or by 
limiting the sanctions or by imposing no sanctions at all. 
The conflict may be resolved multilaterally by seeking 
ways to minimize the pollution threat including arrangements 
providing financial responsibility available to all states 
and their nationals. 

Not to be forgotten in an examination of objectives 
is a coastal state's secondary -- or latent -- military 
security desires which find themselves in conflict: between 
the desire for secure coastlines and the desire for free 
and secure navigation of the oceans by its navy. Other 
secondary objectives that a coastal state may have in making 
these claims are prevention and control of oil spills and 


uMe State's interests in international trade and commerce 





and in economic development of its own country. 


Flap States 

The flag states, and the other interests they repre- 
sent, seek primarily to secure protection for the process 
of interaction by which the oceans are enjoyed. In partic- 
ular they seek to keep their ships moving with,a minimum 
of unnecessary interference. Thus they seek to minimize 
interference with navigation, maximize profits both for 
the shipping and related industries and for the flag nation 
itself, both consistent with whatever other competing | 
obligations may be imposed upon them. 

some flag states also may be seen to seek protection 
of the concept of national sovereignty implicit in the flag 
state concept. | 

All of these objectives, in the context under study, 
appear in their objection to unilateral requirements for 


financial responsibility. 


Claims and Counterclaims 


SEG ome iar 


Perspective will be assisted by stating in a more 
general way the conflicting claims that can appear before 
the content of the. specific coastal claims will be de- 


ia led. 
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Coastal Claim to Control Fassape in 


Eee 


As stated elsewhere?’ there are many categories of 
claims by a coastal state to authority over its territorial 
sea. Coastal state claims to Heer regarding pollu- 
wren control in its terriLorial .séa can run the gamiG er 
these categories. In the ei of prevention, detection, 
cleanup and punishment, claims to authority can be listed 
as iOllows: 

1. claims relating to control over access, either 

a. claims to comprehensive, continuing authority 
to deny all passage through the territorial sea, e.g. to 
deny the right of passage to eid supertankers through the 
territorial sea, or 

b. claims to an occasional exclusive competence 
ieee, Dascage ior specified cause, e.g. vo deny enbry 
into the territorial sea until proof of financial responsi- 
bility for o11 pollution cleanup costs is made to the coastal 
state; 

2. claims to apply authority to vessels, e.g. 
Beceruions of “judicial jurisdiction” in admiralty for 


cleanup costs caused by o11 pollution from a passing ship; 


S. @laims to apply policy for events in the terrivorial 


sea, e-g. assertions of authority to establish navigation 
routes or procedures, use of communication equipment, san- 


itation and waste disposal procedures from tankers, and 
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4, claims to prescribe and apply policy to events 
aboard vessels, e.g. criminal arrest of persons aboard a 
polluting vessel for violation of coastal law agaim= ere 
lution by ships. 


Flag State Counterclaim to Innocent 
eocare / 
2 


in general terms a counterclaim Of imnoceny paceae] 
can be made in specific opposition to each of the categories 
of coastal state claims set forth above. In general, a 
vessel claims it has a right to make a particular use of 
the territorial sea because it 1s engaged in innocent 
passage. In specific terms the flag nation's responses 
would be generally as follows, corresponding to the order 
given above :?° 

1. International law does not authorize the coastal 
eeeree claim to control over/access to the territorial sea 
either on a comprehensive, continuing basis or on an occa- 
slonal exclusive basis. And in addition all vessels are 
entitled to use the territorial sea regardless of the use 
of purpose. 

2. Coastal state claims to apply authority to a 
vessel 1S an unreasonably grave obstruction to efficient 
moe Ol the oceans. 

4. The flag vessel questions the coastal state's 


competence to require conformity to a particular coastal 
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state policy as a condition of entry. 

4. Innocent passage is unreasonably affected by 
coastal state exercise of authority to prescribe and apply 
policy to events aboard the vessels of another nation. 

Although these responses are stated in very general 
Germs, it is evident that they are in reality little more 
than the "'tis -- 'tain't" type of childish argument which 
does not deal with the issves but merely has each side 
claiming it is right and the other side is wrong. A 
counterclaim to innocent passage is simply not an answer 
Moetbccit. Neither “innocent” nor “passage” have a meaning 
which is clear and unambiguous standing alone. In other 
words, "innocent passage is but another, semantically 
equivalent, way of talking about the scope of coastal 
aubhority over access to the territorial seas"? Accord- 
ingly only the coastal state assertion of authority will 
be treated in detail as a claim. The counterclaim of 
innocent passage will be treated below in a survey of the 
trends in decision since authoritative recognition of 
innocent passage has been by the decision-makers. Indeed 
much of the international law which has developed in the 
past 40 years has been in an effort to put content and mean- 
ing into the two words "innocent passage". As will be later 
eect Eon ime saecScriptlion=ol those eilorus they have meu 


wae little success. 


United States Claims in General 

The United States apparently first began regulating 
water pollution by statute, in 1886 regarding New York 
Harbor, °° and culminating?! in the River and Hashem cies 
1899°* of general application. igen the first compre- 
hensive U.S. legislation dealing with o11 pollution specif— 
ically was not enacted until 1924. The Oi1 Pollution Act 
Cut flee} °? prohibited generally discharges of o11 into the 
navigable waters of the United States with more misdemeanor 
penalties. Jt contained no cleanup requirements or finan- 
Seo. responsibility provisions. 

Hitber racuiiicacion of the 1954 O11) Pol luvione seven] 


) 
a the U.S. adopted implementing 


mem Convention in 1961, 
Legislation. © The Or]. Pollution Act-ot 196ispxond babe 
American flag ships from discharging o11 into waters of the 
prohibited areas but lacked adequate enforcement provisions. 
Again, after ratification of the 1962 amendments to the 
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1954 O11 Pollution Prevention Convention, 
implementing legislation amending the 1961 O11 Pollution 
Act.©? These amendments also lacked enforcement provi- 
sions. 

Subsequently the 1966 Clear Waters Act amended the 
1924 O11 Pollution Act but reduced its effectiveness and 
applicability to only intentional discharges. °° This 
69 


emasculation was removed by the WQTA. 





The WQIA is the most comprehensive U.S. oil polliu- 
tion legislation enacted to date. Jt was however eno? 
enacted until after, and in direct response to, the massive 
6211 pollution of San Juan Harbor and the Santa Barbara 
channel.’° ‘The WQIA prohibits all discharges of oil in 
U.S. waters with exceptions as contained in the 1954 Oi1 
Poem lubLon. Prevention Convention in the Scmcecene zone and 
those permitted by Presidential exception. ‘+ The WQTA 
a 


fedusres notice to be given of any and all oi] Spills, 


Le 


imposes liabil- 


7A 


imposes requirements to clean up spills, 
iy with limitations for U.S. cleanup costs, and permits 
bitesU.5. to clean up if the owner of the polluting vessel 

does not. /? Fnforcement provisions also include civil and 
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criminal penalties for violations, authorization to board 
and inspect vessels, arrest violators and execute court 
process, /‘ requirements of vessel owners to establish 
financial responsibility to meet liability to the U.S. for 
clean up costs. The WQITA, however, does not provide any 
Bew@ebtons for violation of the financial responsibility 
requirements. ‘7 The act also leaves all other persons 
damaged by oil pollution to their existing remedies (if 
any) °° and exempts public vyessels.°- 

With this context of the claims and counterclaims 


generally states, attention 1s next turmed to examination 


of the details of these claims in an attempt to specify 
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exactly the nature, sources and legal foundations of these 


reoerOuS -COnS la leas enc las mice 


Claims to Require Pinancial Responempel aa, 


for O11 Pollution 
United States Claim: What Does 
“Por Any Purpose" Mean? 
liabrOcwie ulor 
Section 11(p)(1) of the Water Quality Improve- 
ment Act of 1970 requires “any vessel... using... the 
navigable waters of the United States for any purpose shall 
establish and maintain .. . evidence of financial responsi- 
fenicy - . . to the United States . .." (emphasis added.) 
such in brief is the statutory claim of the United States. 
Since the navigable waters of the United States are defined 
in the Federal Maritime Commission (FMC) implementing regula- 
tions to include "the coastal territorial waters of the 
United States" as well as "the inland waters of the United 


Peoapes and the Panama Canal ,°* 


1G 1S mosh Necessary to Cever— 
mine if this language is intended to apply to non-U.sS. flag 
vessels traversing U.S. territorial seas in innocent passage. 


Only 1f 1t is so found, does one then have to determine 


the meaning of innocent passage and if they are in conflict. 


It appears that attempts in the United States to 


fequlre financial responsibility for oil pollution clean 
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up cosus were not made before 1948.°- Accordingly we now 


tur to the U. S. legislative efforts of 196a2 


U.S. legislative Efforts in 1968 
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Aoi lls. Introduced sae aloes 


Apparently the first bill containing a pro- 
vision requiring proof of financial responsibility to meet 
liability for possible 011 pollution was introduced early 
in the second session of the 9Oth Congress, eleven days 
after the 85.8. Ocean Kagle went aground in San Juan Harbor. 
On March 14, 1968 Congressman Rogers introduced H.R. 15992 
which was referred to the House Merchant Marine and Fisher- 
1es Committee. This bill was specifically designed to 
meqguire proof of financial responsibility. It provided: 


(a) each owner or charterer of an American 
Supnercr em vessel Carryine Ol Ss wepmeteum 
products, or their contaminants on the high 
econo” the navigable weyers ol Unewwirged 
otates and using any port of the United | 


states shall establish, under regulations 

- » » his financial responsibility to meet 
any liability he may incur for death or in- 
jury and damages resulting from any spill- 
age or other release, however caused, of oil, 
petroleum products, or other contaminants 


into the high seas or navigable waters of the 
United States on voyages to or from United 
States ports. .. . (emphasis added) .04 


This proposal contains a claim over foreign vessels 








but appears to be limited to those"on voyages to or from 
United States ports." One may call this a limited claim 


to distinguish it from the more comprehensive claim under 
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examination. Perhaps because this bill was not part of a 
total package to control oil pollution no héeavmice i. 7. 
held on the bill. It died in committee at thevend cs s- 


[ec 


[0th Congress. ©? 


Hearings on a Different Bill 
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Ihe Initial Suggestion: ‘Mr. Everett 


be Clee Ken 

Research reveals the first Congres-— 
Sional testimony regarding financial responsibility to meet 
mor lity for o11 pollution occurred on April 24, 1963. Tr. 
Everett 5S. Checket made the suggestion in testimony before 
the Subcommittee on Rivers and Harbors of the House Public 
Works Committee, 90th Congress, second session.@! Pigs 
Checket testified as a member of the American Petroleum 
Institute's General Committee, Division of Transportation, °° 
mamsuppOrt of the identical bills H.R. 14000 and S. 2760, a 
provision for financial responsibility of vessels or their 
owners to meet liability for 011 pollution. Mr. Checket 
suggested to the subcommittee an amendment to section 19 
of these bills which dealt with oil pollution. 

He testified: 

This section fsec. 19, 8. 2760 and H.-R. 14000/ 

as written, does not, in cur view, accomplish 

the basic objective we all hope to achieve -—~ 

namely the establishment of an effective legal 

and monetary program for recovery of the costs 

of removing an o1]1 spill. We can forsee a var-~ 

1ety of circumstances under which it would be 

impossible for the Secretary of the Interior to 


recover the costs of o11 removal from the party 
who caused the spill. 
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Then, boo, a foreipn shipovwmier causing 
pollution might not be accessible to the 
secretary for collection of costs resul- 
ting from pollution. In this last example, 
bear in mind that we are speaking of all 
categories of ships -- freighters, tenkers, 
bulk cargo, and so on ~~ which in inter- 
national commerce constantly travel in and 
out of U.S. waters, and along with U.S.- 
flac vessels are potential STON uee ss) ert 
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the pubplve interest will neh be Tally ee 
tected unless legislation pertaining to an 
obligation to remove an o11 spill also pro- 
vices a constant and reliable guarantee of 
an availability of funds -- in other words, 
what we call financial capability. ‘The 
bil]. 1gnores this fundamental condition and 
therefore might give to the Secretary of 
the Interior a meaningless right to recover 
his costs in removing a spill. 


We urge that this pivotal concept of finan- 
ela becCapabslity De INCOmpemeated Inet cep, 
We would suggest incorporating a provision 
Goat: (1) Any vessel registered, enrolled, 
or documented under the laws of the United 
States or (2) Any foreign vessel entering a 
port of the United States must demonstrate 
its financial capability. Evidence of finan- 
cial capability can take many Forms which the 
legislation should recognize. (Emphasis 
added.) 


For the current purposes one must first note the 
limited nature of Mr. Checket's proposal. He suggests a 
claim over foreign vessels only if they enter UsS= ports. 
We will soon see that this suggestion was quickly picked 
up by the Congressmen involved and promptly made into a 
general claim over all foreign vessels in U.S. navigable 
waters. ?+ We will also see that later testimony before 


the cognizant committees pointed out the innocent passage 


counterclaim and that all the committee reports and floor 


debates ignored the problem. 


Congressional Response 
To return to Mr. Checket's appearance 
before the House subcommittee on Rivers and Harbors on 
April 24, 1968. His suggestion was immediately picked up 
by the chairman, Representative John A. Blatnik: 


- - - At the outset, the suggestion, recom- 
mendation of an insurance type guarantee 

provision to insure financial capability to 

protect those who are injured by an oil spill 

as such 1s an intriguing one. It is the 

first time that it has been offered or pre- 

sented before this committee in the presence 92 
of the chairman and it seems to make sense. « o « 


Another member of the subcommittee also liked the 
idea. Congressman Jim Wright stated: 


ivan dntbrisued by the possibilities 62 this 
creative suggestion you have brought to us. 
It 1s quite comprehensive it seems to me and 
is an entirely new and heretofore somewhat 
unexplored possibility. J think it on" ob- 
vious merit. . . . (Emphasis added.)92 


With respect to your suggestion, the first 
suggestion that we require a showing of 
financial responsibility on the part of anybody 
who might have a_ capability to pollute waters 
by o1l spills, it seems to me that the key 
suggestion contained in that program is the 
requirement of insurance liability. ... 
(Emphasis added.) 


These quotations illustrate how Congressman Wright immedi- 


ately ignored the limited thrust of Mr. Checket's suggestion 


to foreign vessels entering U.S. ports and how Mr. Wright 
subsumed both U.S. and foreign vessels into the suggestion 
regarding all U.S. vessels which was not limited as to 
location. One may presume that in this matter the claim 


over foreign vessels came to be so broad. 


"Public Reaction" : 
ie Checket's suggestion regarding 

financial capability was otherwise noted in only one state- 
ment to the subcommittee. The Maritime Law Association of 
the United States after the hearings closed opposed this 
suggestion in a letter from its Special Committee re H.R. 
14000 to the eueoniasiee dated May 28, 1968. This letter 
stated in relevant part: 


API has proposed that shipowners be required 
to produce proof of financial capability to 
pay the severe financial burdens proposed 
under the bill. The MIA urges that such a 
provisions not be enacted into the law. such 
a requirements 1s not a workable way to cope 
with the problems at hand, unless it is done 
on the basis of an international convention. 
iiesequiredsinilaterally by our Sovernment, 
not only from U.S. flag vessel owners but 
owners of foreign flag vessels trading into 
aoe POruS, tcbalibory Measures could welll” pe 
expected to be taken by other nations. ... 
(Fmphasis added.)92 





iters apparent that the MLA has read Mr. Checket's testi- 
Bemyeclosely. They noted the limited nature of his proposal 
bus opposed it on financial grounds of reciprocity. ‘The 
international convention then under development was signed 


Ike months © later, four months before Congress passed the 





WQIA with a broadly stated claim for financial responsi- 


bility of foreign vessels. | 


Committee Action and Conference Death 
The House Public oe Committee never 

reported out H.R. 14000 or 5S. 2760. However, parts of 
those bills were thereafter inserted in another Senate- 
passed bill which subsequently came before that House Com- 
mittee. That was 5S. 4206 which, as passed by the Senate 
aiter the House hearings on H.R. 14000 were long completed, 
did not contain any provision regarding financial responsi- 
Pitty to meet liability for oi] pollution.?* | 

As reported out by House Public Works Committee on 
October 3, 1968, S. 4206 contained amendments including a 
new section on oil pollution. © Apparently S. 3206 was 
thereby the first bill reported out by a Congressional 1 
committee to contain a provision regarding financial re- 
aeovcibi lity to mect liability for oil pollution. in rele- 
Vant part it provided: 

Sec 19(m) The Secretary of Transportation, in 

consultation with . .. shall conduct a study 

of the need for and to the extent determined 

necessary, measures to provide financial re- | 


sponsibility and limitations of liability with 


respect to vessels using the navigable waters 

of the United States for the cost of moving dis- 
charged oil and paying all damages resulting 
from thE, iseharoo.Of exlchwoil. ¢ see (lmphacss 
added. )79 








The report of the House Public Works Committee on 





this bill does not shed much light on the source or meaning 
Of this provision. The summary "Bill at a Glance eee 
of the report merely states that this subsection *. wr 
meuald direct the Secretary of Transportation, co Carr seu: 

a 15-month study of the need for and measures to provide 
financial responsibility and limitations on liability with 
respect to vessels using U.S. waterways and to report to 
Congress by January 1, 1970." (Emphasis added.) 1% The 
"Section—by-Section" explanation says little more: 

Sec 19(m) would direct the Secretary of 

iraneporvabion, 1n cOnSsulvatiom wilh ea. 2k 

conduct a comprehensive study of the need for 

and measures to provide financial responsibil- 

ity and limitations of liability with respect 

to vessels using U.S. waterways for the cost 

of removing discharged oil and paying all dan- 

ages that may result from such discharges. ... 

(Fmphasis added.) 

One cannot determine from these provisions if foreign 
vessels in innocent passage were intended to be included. 
The ambiguous language here used is consistent with the 
indiscriminate use of words by Congressman Blatnik and 
mereht quoted on page 28. The lack of clarity may also be 
explained by the purpose of the provision as worded: it is 
to be a study of the whole problem of financial responsibil- 
ity, of which innocent passage is but a small part. 

At this point in time the 90th Congress was scheduled 


Oe Tye ee waren chiue 


to adjourn sine die on October Ill. 
Drought to the House floor on October 7, 1968, under suspen- 


sion of the rules, thereby limiting debate, prohibiting 
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IOs 


floor amendments and requiring a two-thirds vote for passage. 
The debate on the bill did not touch on the Guc trom 
innocent passage and financial responsibility. The bill 
passed the House unanimously (277-0) on October 7 an awe 
rather different from that passed three months earlier by 
the Senate, 

The managers of the bill then tried to ae the Senate 
to accept the House version rather than try to seek a con- 
ference. However, Senator Muskie would not agree to the 
complete House version. Thus on October 11 the Senate 
voted to agree to part but not all of the House version of 
De BeeG. 0° Adjournment was thereupon delayed until Monday 
October 14- since both Houses wanted to avoid responsibility 
ror failure to pass the water pollution legislation.10/ The 
Pemse met on the fourteenth, agreed to a series of technical 
amendments made by the Senate on the preceding Friday but 
voted to disagree on other portions of the Senate—-passed 
bi11 108 For failure of action by the Senate on this action 
by the House, S. 3206 diea.l?? 

During all these debates and votes both Houses did 
not disagree over the provisions of Section 19(m). It was 
apparently never at issue between them and in fact passed 
the House twice and the Senate once during that week. 

No study of the financial responsibility problem was 


to be undertaken at Congressional direction yet. It remained 


for the 9lst Congress to take up and finally legislate 


Nok 


regarding financial responsibility to meet liability for oil 
pollution. During this time othei: people and groups were 
evidently studying this problem and interacted during 1969 


both on Capitol Hill and in the intexynational scene. 


U. S. Legislative Achievements in 1969 


Ce Eg ag ER 


As the 91st Congress began in mid-January 1969, 
many o11 pollution prevention and control bills were intro- 
duced in both Houses of Congress. The matter of financial 


responsibility was included in some of them. 


Senate Bills Calling for Study 


On the Senate side two bills were intro- 
duced which contained similar provisions calling for a study 


Of the financial responsibility problem. 


Sa ae 


= SS See 


The first bill was S. 7, a bili to 


amend the Federal Water Pollution Control Act, which Senator 


110 


Edmund S. Muskie introduced on January 15th. Section 12(3j) 


of that bill -as introduced provided: 


The Secretary of Transportation, in consul- 
tation with .. . shall conduct a study of the 
need for, and the desirability of, establish- 
ing a system of requiring vessels using the 
navigable waters of the United States to give 


RR ER a SR enema a EM pln Fe at PM APE A 


evidence that such vessels have adequate 








financial capability within appropriate 

limitations to reimburse the United States 

in accordance with the provisions of sub- 

section (Ce) of this séciilom for the weme au 

of discharged o11 and to pay damage claims 

covering private real or personal property 

injured or destroyed by_ such discharged oi]. 

(owe Emphases Sedge d: Pd. 

One notes that the proposed claim over vessels is 
ttelear as to 1ts scope. It could easily include foreign 
vessels in innocent passage through the U.S. territorial 
seae One might also point out that this section uses Mr. 
Checket's word "capability" rather than "responsibility" 
as used in section 19(m) of S. 4206 which both Houses 


lle Apparently 


agreed upon at the end of the 9Oth Congress. 
the Senate Public Works Committee staff has read the House 
Public Works Committee hearings! Perhaps somewhat more 
eeenitficant is the greater specification in Sse 7 of the 
possible claims of the U.S. government for clean up costs 
Pm@enol Other claims for damages caused by o11 pollution. 
Section 19(m), S. 3206, 90th Congress had not specified any 
particular class of claimants. This then is notable since 
the first bill on this subject reported out of committee 
treated separately U.S. governmental clean up costs and 


other damages. 112 


S. 544} 
A week later, on January 22, 1959, Sen- 


ator Muskie introduced the other Senate bill containing language 


regarding financial responsibility, S, 5442 > This paid 
been prepared by the Department of Interior and was intro- 
duced at their request.?1t Section B20.) of Section sao 

S. D44 as introduced provided: 


The Secretary of Transportation, in consulta- 
CiONn with’. . «Shaligecemeic. 2 .eunds seta 
need for, and the desirability of, establish- 
ing a system of requiring vessels using the 
navigable waters of the United States and the 
waters Of the cont Suloue ems 50 Sie wc wiGemec 
that such vessel have adeguate financial capa- 
bility within appropriate limitations to reim- 
burse the United States in accordance with the 
provisions of this section for the removal of 
discharged oil and to pay damage claims cover- 
ing private, real, or personal property damaged 
or destroyed by such discharged oil. ... 
(Fmphasis added. )11) 





it may be seen that this section differs from sec- 
fon t2(j) of S. 7 only in that it looks to impose the 
financial responsibility requirements on vessels in the 
contiguous zone as well as in U.S. navigable waters. This 
particular claim was in the contiguous zone was not adopted. 
No explanation appears in the legislative history as to why 


meewas aropped. 


House ei TS 
Financial responsibility appeared in 
eerrerent forms in the House bills H.R. 4148, H.R. 5511, H-R. 
S-9>, H.R. 6609 and H.R. 7361, 9Yist Congress. 


Calling for a Study of Financial 


hesponel bility 





H.R. A148 


H.R. 4148, a bill to amend the 
Federal Water Pollution Control Act, was introduced by 
mepresentative George H. Fallon, by request, on Janus 25. 


1969 and was referred to the House Public Works Committee of 


He 


which Congressman Fallon was then chairman. Diao aula 


provided in relevant parts: 


Sec 12(i) The Secretary of Transportation, in 
consultation with . . . shall conduct a study 

of the need for, and the desirability oi yeecual— 
lishing a system of requirang vessels using the 
navigable waters of the United States and the 
waters of the contiguous zone to give evidence 
that such vessels have adequate financial cap- 
ability within appropriate limitations to re- 
imburse the United States in accordance with the 
Lovo VON Of these Sect Onmwuor bie remo valimow 
discharged oil and to pay damage claims cover- 
ing private, real, or personal property damaged 
Or destroyed by such discharged oil. . i. 
(Emphasis added.) 





Bince this Subsection 26 identical to thas of tee 74 
Seo quoted, it would appear that this bill was also intro-— 


duced at Interior's request. 1t® 


ln Inge ee ded) 


belore anouner= pa thom bine 
subject was introduced in Congress, the infamous Santa Barbara 
Channel oi1 blowout began on January 28, 1969 249 
mee OL eae at the rate of 20,000 gallons a day 
for several weeks, polluting beaches along 20 miles of the 
California shore, and the story occupied the front pages 


Of newspapers across the nation for several weeks .t¥ 
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at 


Two days after the blowout began Congressman Dingell 
introduced H.R. 5511, another bill to amend the Federal 
Water Pollution Control Act. Perhaps because the Santa 
Barbara spill involved offshore drilling and not a tanker 


spill, H.R. 5511 contained identical language to that con-—- 


_ 


moned in Ss. 7: 


Sec 12(j) The Secretary of Transportation, in 
consultation with .. . shall conduct a study of 
the need for, and the desirability of, establish- 
ing a system of requiring vessels using the navi- 
gable waters of the United States to give evi- 
dence that such vessels have adequate financial 
capability within appropriate limitations to 
reimburse the United States in accordance with 
Tae provisions Of SUbcecumerM (C) On bila scec pion 
for the removal of discharged o11 and to pay 
damage claims covering private real or personal 
propertly ee or destroyed by such discharged 
Cie, fa 


Accordingly both Public Works Committees had before 
them the same to proposals for studies of financial respon- 


sibility.'<* 


Requiring Financial Responsibility 
Referred to Merchant Marine 
Committee 
At least two bills were intro- 
duced in the House and referred to the House Merchant Marine 
and Fisheries Committee which contained identical provisions 
fesarding financial responsibility. H.R. 6495, introduced 
Syelr. Garmatz, and H.R. 6609, introduced by Mr. Ashley, on 
February 6 and 7, 1969, respectively, to amend the O11 
Pollution Act of 1924, each provided: 





Sec. 5. (a) Each owner of a vessel over 
three hundred gross tons and using any port 
or place in the United States shall estab- 
lish, under regulations prescribed by the 
Federal Maritime Commission, his financial 
responsibility to meet the maximum liability 
to which the vessel could be subjected Under 
GS a 


These bills appear to be the first to suggest a claim 
limited to U.S. internal eater Even though this committee 
was destined not to be the originating committee of the 
IQTA, the influence of this bill is evident in the next 


aig, H.R. 7361. 


Reierredeco CliessUblacwien< 
Committee 


H.R. 7461 was introduced about 


a month later, on February 20th, by Congressman Blatnik and 


124 


referred to the House Public Works Committee of which he 


was second-ranking member. The approach of this bill was 
ultimately successful regarding financial responsibility 
for government clean up costs. In relevant part this bill 
to amend the Federal Water Pollution Control Act provided: 


Sec (j)(1) Any vessel over one hundred and 
fifty registered gross tons using any port 
Or place in the United States or the navi- 
gable waters of the United States fo for any 
murpose Ghall establish and mainvain under 
regulations . . . evidence of financial re- 
sponsibility to meet the maximum potential 
liability to the United States which such 
vessel could be subjected under this sec- 
tion for negligent ca 138 oil or mat- 
ter. . « e (iHmphasis added. 


One immediately notes the most comprehensive claim 





LN 


in the territorial sea yet considered in this bill. Indeed 
this bill appears to be the first to propose a requirement 
of financial responsibility of a vessel using the U.S. 
territorial sea "for any purpose" presumably including 
innocent passage. The earlier bills requiring financial 
responsibility (H.R. 15992, H.R: 6495 and HeR. 6609) were 
limited to vessels using U.S. ports, while the other Dae 
previously introduced called for a study of the problem. 
Section 17(j3)(€1) of H.R. 7361 emerged from this 
fommittee with some modification, as part of section 17(k) 


Lae 


ee of H.R. 4148, and with further amendment ultimately 


@eeane part of section 1l1(p)(1) of the WQIA. As noted 
before the claim over "any vessel ... using .. . the 


navigable waters of the United States for any purpose" was 


never amended Wereetaeeree 0 


Hs dmbeeoduced H.R. Yoel did nou contbasmna =sce pion 
calling for any study of financial responsibility. Regard- 
ing other damages this bill provided: 


Bee 17(h)(7) Novhine in this sectacon 
shall effect or modify in any way the 
obligations of any owner or operator 
of any vessel or onshore or offshore 
facility under any provision of law 
for damages to any publicly or priva-— 
tely owned property from a discharge 
of o11 or matter or from the removal 
Bou any O11 Or Matter.l2o 


The idea of this section was incorporated in section 11 


(o)(1) of the WQTA. 
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Heads 


By penate Fublic Works | Subcommittee | on 
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Nis and Water MPO Ubon 
senator Muskie's subcommittee on air and 

water pollution held extensive hearings on the two bills, 
eee and S. 5444, intermittently from February 10to June 
1969. The subsections calling for a study of the financial 
responsibility problem received a limited amount of atten- 
tion at those hearings. We shall examine aeniasenn the 
relevant testimony. 


VADM James A. Hirshfield 
USCG (Retired) 


The first witness to discuss the 
financial responsibility subsections was VADM James A. 
Hirshfield, USCG (retired) who testified on the second day 
Oi the hearings in his capacity as President of the Lake 
Carriers! Association of Cleveland, Ohio, representing the 
Great Lakes vessel industry.!@? He commented: 


we « ttl 1s probably (Sic) that a require— 
ment of financial responsibility could be 
in conflict with the right of innocent pas-— 
sage. There 1S a clear preponderance of 
authority to the effect that sovereignty is 
qualified by what is known as the right of 
innocent passage, and that this qualifica- 
tion forbids the sovereign to prohibit the 
innocent passage of alien merchant vessels 
through its territorial waters. 


This testimony is the first mention of the innocent 


passage problem before any of the committees hearing evidence 





on such proposals. It is unfortunate. that his testinony 
was not subjected to any questioning by the subcommittees. 
It may be noted that VADM Hirshfield had previously 
testified before the House Public Works Committee on H.R. 
15906, 90th Congress, 2d Session (April 25, 1968) after Mr. 


Checket had made his proposal; ‘VADM Hal 6S Wife kas Wey ole amie) 


comment on his proposal at that time.1?1 


ies EVCre ib Un ame me Cmey 
The order of witnesses was rever- 
sed on this occasion and Mr. Checket followed VADM Hirsh- 
field as the next witness before Senator Muskie's sub- 
committee. Mr. Checket repeated his earlier suggestion in 
much the same language as before: 


« »« e we would recommend that a provision 
requiring that a shipowner show evidence of 
financial capability be included. While 
section 1204) of Oo. Peanceceelonwl. mweod 

So. 544+ would authorize a study as to the 
desirability of such a system, we believe that 
such a system should be incorporated in the 
law now. Without such a provision, we can 
forsee a variety of circumstances under which 
it would be impossible for the Secretary of 
the Interior to recover the costs of oil re- 
moval from the party who caused the spill. 


- « - & foreign shipowner causing pollution 
might not be accessible to the Secretary 

tor collection of costs resulling from pol- 
lution. In this last example, bear in mind 
that we are speaking of all categories of 
ships -- freighters, tankers, bulk cargo 
vessels, and so on -- which, in international 
commerce, constantly travel in and out of 
U.S. waters and, along with U.S.-flag vessels, 
are all potential sources of pollution. 
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Our suggestion is that every vessel, 
whether foreign or domestic, on entering 

a U.S. port or at the time of LeCLS Lia 
oF r enrollment, be required to demonstrate 
financial capability to meegsuie poten 
tial 5 ie oi] removal established 


yee ay (Emphasis added.)t 











One may note again that his proposal is limited to applica- 
tion in internal waters. Although VADM eee ice Ue warning 
about innocent passage had just been given to the subcom-— 
mittee, no mention of it was made during Mr. Checket's 
testimony. 

The colloquy which followed between Mr. Checket and 
Senator Dole illustrated the limited nature of his proposed 
aba am : 


Senator DOLE. So your suggestion ... is that 
TOVALOP would be an added protection. .. . 


Mee CHECK ETS. oe. SOLOVAROR would. wemoatinike= 
ularly applicable to all of the foreign ships 
that come into the ports of the United States, 
of all sizes, descriptions, and financial re- 
sources. 
Mr. Checket's suggestion should have been understood by the 
members of the subcommittee as a limited claim. If it had 


not, testimony later that month spelled it out explicitly. 


The secretary of the Interior 
lhe then Secretary of the Interior, 


Walter J. Hickel, submitted a statement to the subcommittee 


in person on February 28, 1969. That statement contained 


the following pertinent language: 


We- believe. that. Ghee pase Could 
further improved by adding another amend- 
ment, requiring that any vessel, except 
small and public vessels, using the navig- 
able waters of the United States for any 
purpose, except for purposes of any innocent 
passage, should secure evidence of financial 
responsibility of, such typesand of such van 
amount to insure that the cost of any ee 
up operations could be covered. 
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We support the proposed study as set forth 

ime roposed. secbion 120) a6 1b melee 10 

the need for and the desirability of estab- 

lishing a system of requiring vessels using 

the navigable waters of the United States to 

give evidence that such vessels have adequate 

financial capability within appropriate lim-— 

itations to pay damage claims covering pri- 

vate, real, or personal property injured or 

destroyed by such discharged oil and other 

hazardous substances. (Emphasis added.)1 

One must immediately nete the expressly limited nature 
Of this claim. In addition one can note that in adopting 
Mr. Checket's recommendation Secretary Hickel modified his 
department's bill, S. D44. He made'no reference to the con- 
tiguous zone although it appeared in S. D44. One must note 
With regret that Mr. Hickel did not discuss this proposal 
in his oral presentation before the subcommittee and that 
thereafter he was not questioned about it by any member of 
the subcommittee on the record. It is therefore perhaps 
Significant that the very language of the first paragraph 


quoted from Secretary Hickel's statement appears as section 


11(p)(1) of the WQIA, but without the phrase "except for 
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the purposes of any innocent passage." 


One explanation for the omission of the innocent 
passage exception may be gleaned from the following comment 
of Senator Muskie later that day in a colloquy with Russell 
Train, then Under Secretary of the Interior: 

Well, I think that as long as our atten- 

tion and the country's attention is focused 

on this problem, we ought to enact the 

strongest possible kind of legislation, out- 

side the 4-mile limit, and within the 4-mile 

He. ade 
A legitimate inference may perhaps be drawn from this state- 
ment that the innocent pasmge exception was deliberately 
omitted. 

By House Public Works Subcommittee on 

River and Harbors 

On the other side of the Capitol, the 

Subcommittee on Rivers and Harbors of the House Public 
Works Committee was holding almost simultaneously hearings 
on H.R. 4148 and H.R. 7461, each of which as may be recalled 
provided for a study of financial capability. Many of the 
same people who testified before Senator Muskie testified 
before Congressman Blatnik's subcommittee. Secretary Hickel 
and Admiral Hirshfield again were the only witnesses to 
point out the innocent passage problem. The other witnesses 
who spoke to the financial responsibility problem did not 


in their testimony very carefully describe the areas in 


which the requirement was to apply. 


The Secretary of the Interior 

pecretary Hickel testified before 
the House Subcommittees on Rivers and Harbors on financial 
responsibility on March Dth, five days after he had testi- 
fied before Senator Muskie on that very same subject. He 
again stressed his support for the innocent passage excep- 
tion but expanded the area of application of penned 
responsibility to the contiguous zone: 


To further assure that there would be 
responsibility we recommend that there be a 
requirement that any vessel, except small 

and public vessels, using the navigable waters 
and the waters of the contiguous zone for any 
purpose, except for purposes of innocent pas— 
sage, secure evidence of financial responsibil- 
ity of such type and of such an amount to in- 
sure that the cost of any cleanup operations 
more. be COVeLea. 


e e e e 


There is also a need for a study of the desir- 
ability of establishing a system of requiring 
vessels using the navigable waters of the 
United States and the water contiguous zone 

to give evidence that such vessels have ade- 
quate financial capability within appropriate 
limitations to pay damage claims covering 
pravave, real, or personal property injured 
or destroyed by such discharged o11 and other 
hazardous substances. (Emphasis added.)1 


VADM James A. Reich re VG 
USCG USCG (Retired) 


The following day, March 6th, Admiral Hirshfield 
Besuitied in support of H.R. 4148. His testimony regarding 


the innocent passage problem posed by section 12(i) of H.R. 





4148 was identical to that given before Senator Muskie's 
subcommittee a month earlier except that he added one 
sentence by way of illustration of innocent passage. He 
stated: 

- « e it 1s probable that a requirement of 

financial responsibility could be in con- 

flict with the right of innocent passage. 

By this I am referring to the necessity of 

Canadian and foreign-flag ships passing 

through U.S. waters on voyages between 

Canadian ports. There is a clear prepon- 

derance of authority to the effect that 

sovereignty 1s qualified by what 1s known as 

the right of innocent passage, and that is 

this qualification forbids the sovereign to 

prohibit the innocent passage of alien mer- 137 

chant vessels through its territorial waters. 
The subcommittee did not question Admiral Hirshfield. 

It is perhaps belaboring the obvious to note that 
Admiral Hirshfield's formulation of the innocent passage 
problem begs the question to the extent that he meant to 
ibe understood to say that potential oil polluting vessels 
merely passing through the territorial sea were per se 
engaged in innocent passage. The real issue, of course, 
is whether such a vessel by virtue of that threat looses 
the innocent status under international law. Regardless, 


none of the other witnesses who appeared before the sub- 


committee addressed themselves to this question. 


Current Coast Guard Officers 


On this same day that Admiral 


Hirshfield testified five high-ranking and presumably 
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knowLedgeable Coast Guard officers appeared before the sub- 
committee. These were the Commandant of the Coast Guard, 
the chief of the Office of Public and International Affairs 
and U.S. Delegate to IMCO, the chief of the Law Enforcement 
Division, the chief of the Legislative and Regulations Divi- 
sion and the assistant chief of the Hazardous Materials 
Division. None of these officers were asked any questions 


about this issue nor did any of them raise the point.+78 


Wi iiengengla is \Olleolaee 

Also on March Gin, Mr. Everetuse. 
Checket testified before this subcommittee. His testimony 
regarding financial responsibility noted support of H.R. 
7461 which had incorporated his earlier suggestion. He 
pointed out that the other four bills before the subcommittee 
"would only BuO a study as to the desirability of 
such a systen. "17? His testimony here made no mention of 
the geographical area of applicability of the financial re- 
sponsibility requirements. However, as noted above, H-R. 
(201 spoke of using "the navigable waters of the United 


alah while the language of his pro- 
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states for any purpose 
posal was limited to vessels using United States ports. 
One cannot therefore tell from this record whether he recog- 
nized aie difference or affirmatively acquiesced in the 


meme COMprehensive formulation of H.R. 7461. 





the Maritime Low Association 

The Maritime Law Association again 
submitted a statement on this legislation. The Special 
Committee stated that it had examined the many oil pollv- 
tion bills before the subcommittee very carefully. However 
they made no mention of the innocent passage problem. Their 
concern remained the possible reciprocity of other nations 
placing similar economic burdens of increased insurance 
costs on the U.S. merchant fleet. Their statement did not 
distinguish as to the area of our waters this requirement 


fee FO Peconaa t= 


Conservationists 
The conservations had several com- 
ments regarding foreign vessels being subjected to the 


financial responsibility requirements. 


league of Women er coe a 


The statement of the League of 
Women Voters of the United States inferentially lent support 
for the limited claim of authority over foreign vessels 
using United States ports. The statement said: 


Yet we see the inequity of placing unlimited 
liability on ships flying the American flag 

where similar responsibility cannot be required 
from ships of foreign register. Although total 
responsibility for all ships would be desirable, 
the proposal to require evidence of financial re- 
sponsibility up to a certain sum from all ships, 
POre1em and domestic, ab whe time of entry into a 





United States port may be the best that can be 
done at this timece. i=) (@nphasis added a= 


Their statement does not identify to which bill they are 
referring. None of the bills pending before that subcom-— 


meeopec then was limited to internal wavers, 


National Wildlife Federation? © 


The chief of the Conservation 
Education Division of the National Wildlife Federation, Mr. 
Louis S. Clapper, made a strong statement, on March 4th, 
before the subcommittee in favor of H.R. 4148 including in 
the regulations all foreign vessels using U.S. waters. 


In our opinion, Mr. Chairman, these (oil) 
spills no longer can be accepted or tol- 
erated. Strong legislation must be enacted 
and enforced upon all owners of vessels, both 
domestic and foreign, using navigable waters. 


e e e provision for the Secretary of Trans- 
portation to study the need for and desir- 

ability of requiring that vessels give proof 

ee tinancial capability to reimburse the U.s.- 

mor Costs of cleanup 1s in order, and we 

assume such investigations would cover appli- 
cations to ships of foreign registry as well 149 
as those of the U.S. when they use U.S. waters. 


Congressional Reaction 
The attitude of the subcommittee 


May be reflected in a comment made by Congressman Sullivan 


On the third day of these hearings: 





e « e We are talking about protecting the 
coastal waters o1 the Unmived Stavece 2 
fw/hen a vessel comes into the ports of 
the United States, they should be covered 
in case of a spili.1 


However, Mr. Sullivan was using language here suggestive 


bee limited claim. 
Committee Action 
House Public Works Committee 


HeR. 4148 Reported Out 


The House Public Works Committee 


! 
reported out H.R. 4148 with amendments on March 25, 1969.17 


iG contained provisions similar to but broader than those 
feoposed by Mr. Checket: 


Sec 17(k)(1). Any vessel over one hundred 
gross registered tons, including any barge 

of equivalent size, using any port or place 
in the United States or the navigable waters 
of the United States for any purpose shall 
establish and maintain under regulations ... 
evidence of financial responsibility to meet 
the maximum potential liability to the United 
otates which such vessel could be subgected 
under this section for willful or negligent 
erscharge of o1] or matter, 2 .. 


Sec 17(k)(4). The Secretary of Transportation, 
immECole FTaudom with 6 4s “shall vcondue. 4 
study of the need for and, to the extent de- 
‘termined necessary -- 


(A) other measures to provide financial 
responsibility and limitations of liability 
with respect to vessels using the navigable 
waters of the United States. .. . (Emphasis 
added.)+ 





One may note the presence of a broad claim without the limita- 


tion for innocent passage recommended by Secretary Hickel and 


ee oak | rey. 
Admiral Hirshfield.~? The language here reported out was 


obviously taken from section 17(k)(1) of H.R. 7461 previously 


te 


discussed, and was the claim ultimately enacted as sec- 


ion Ji(p)(1) of the WQTA. 


Committee keport 
An examination of the House Public 
Works Committee Report of H.R. 4148 is of little help re- 
sarding the innocent passage problem. In relevant parts it 
states: 


Part I, General: 


Barges are specifically included in subsec- 
isOnl 190K) (1), requiring evidence of finan- 
clal responsibility, because many barges are 
not registered.t 


Nothing else is said in this section about section 17(k)(1). 
The information set forth regarding section 17(k) (3) 
1s little more revealing: 


The study of requirement for financial 
responsibility and limits of liability 
called for in subsection 17(k)(4) is nec- 
essary because neither the affected in- 
dustries nor international underwriters 
have any previous experience in this area 
of discharge cleanup, and they were unable 
to supply the committee with adequate 
factual information in this regard. It is 
hoped that the results of the study, plus 
any experience gained in the interim, will 
disclose any need for amendment that may 
exist. 





D. 


The section-by-section explanation set forth in Part Ii of 
the House Report merely repeats the language of the bill as 


oo 


quoted above. 


House Action 
H.-R. 4148 was debated on the floor 
of the House on April 15th and 16th, 1969 but these provisions 
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were not discussed. The bill passed the House on April 


16th.1?/ On April 18th it was received by the Senate and 


ie 


referred to the Senate Public Works Committee WoL ech. wac 


still taking testimony on 8S. 7 and &. D544. 
senate Public Works Committee 


Additional Hearings by Subcommittee 
Later that spring additional testi- 
mony regarding S. 7 and Ss. 5444 was taken by Senator Muskie's 


subcommittee. 


Department of State 
On May 20th, 1969, in execu- 
tive session the subcommittee heard Mr. Richard A. Frank, 
then acting Deputy Legal Advisor, U.S. State Department testify 
regarding the then pending preparatory negotiations for the 
IMCO International Legal Conference on Marine Pollution Dam- 
Bee 1969.277 In the course of his testimony Mr. Frank stated 


regarding the financial responsibility idea: 





We are thinking of putting in the (civil 
Liability) convention provisions which are 
soing to make it very difficult for those 
states wnich don't ratify, because a State 
that does ratify may be able to keep a ship 
of a State that does not ratify out of its 
ports, or it may be able to insist that that 
ship, even though it 1s not covered by the 
convention, when it is within territorial 
waters, has financial security. 


» »« « Lt seems to me we have to be very 

careful when we adhere to a convention, or 

we have legislation, to make it clear that 

we are not prejudicing our own shipping and 

the wat to do that is to require all ships 160 

that come to our ports to be covered by this. 

Although the first portion of this testimony may 
support a broad claim, the latter portion is clearly a claim 
limited to internal waters. Unfortunately, Mr. Frank made 
no mention of the financial responsibility provisions of 
the pending legislation or its relationship to the innocent 


passage counterclaim. 


Another Senator's Thinking 

How one member of the subcom- 
mittee was viewing this question in late May 1969 is revealed 
iy these questions asked by Senator Boggs of Mr. P. Jd. 
Kreuzkamp, vice president of Alexander and Alexander, a New 
York international insurance brokerage firm which placed most 
meetune U.S. flag protection and indemnity (P & I) insurance: 

pen. BOGGS. . . . In the bill we have under 


consideration, the provisions would apply to 
any ship that comes (sic) into the U.S. waters, 





foreign ships as well as U.S. vessels . .. 


Sene BOGGS. How do the U.S. Merchant Marine 
figures compare with figures for foreign 
ships that enter U.S. ports?. What is the 
number of foreign ships that enter U.5. ports 
per year?lol 


These questions seem to indicate that Senator Boggs had a 
jimited claim in mind, the second quotations indicating a 
narrower claim than the first. Perhaps it also suggests 


fuzzy thinking on his part or a bad memory. 


De ¢ Reported Out 
On August 7th, 1969, the Senate 


Public Works Committee reported out 8. 7, as a Senate sub- 


Stitute for but in the nature of an amendment to H.R. Hise. Fe 


Mmegon 1-(f)(2)(A) of S,. 7 stated: 


Fach owner or operator of a vessel over three 
hundred gross tons, including any barge of 
equivalent size, using any port or place in 
the United States, shall establish and main-— 
tain, under regulations .. . evidence of 
financial responsibility of $100 per gross 

ton of the liability to which the vessel could 
be subjected under paragraph (1) of this sub- 
Becton. . . ./°? 


ho may be noted that this version of &. 7 did not contain 
any provision for a study of financial responsibility as 


16" Sige pce st 


was contained in the House-—passed H.R. 4148. 
also be noted that the words “for any purpose" do not appear 


in S. 7 after the words "navigable waters of the United 





States" although thoy @id appear im section 27 eo 


: : | | ee 
H.R. 4148 as previously passed by the House. ~~ 


Committee Report 
The report of the Senate Public 

Works Committee on S. Y did however contain the words "for 
any purpose" after "navigable waters of the United States": 

Section 12(f)(2)---Financial responsibility 

This section would provide that any vessel 

over 300 gross tons which use any port or 

place in the United States or the navigable 

waters of the United States for any purpose 

must establish evidence of financial respon- 

sibility of $100 per gross ton to meet the 

maximum potential liability to the United 

otates which the vessel could be. subjected 

Wemuinder secilone l(t) Clya 4 5 loe 
Apparently then one cannot consider the omission of those 
words to signify any lessening of the breadth of the claim 
proposed. Certainly no mention is made in the Senate report 
of the innocent passage counterclaim raised during the hear- 


ings before this committee on 5S. 7. 


Senate Action 
S. 7 finally was taken up on the 
floor of the Senate on October 7th and stn. 16? During the 
two day debate the innocent passage issue was not ever directly 
mentioned. The only relevant comments made on the floor 
regarding financial responsibility did not question the 


erent of the clain. 





Senator Gravel'= Conments 


senator Mike Gravel submitted a 

statement which contained this language: 

»- « « L am also deeply disturbed by those 

PEOVLSiONS Of Section Te ene pura 

which require all vessels over 400 tons 

which utilize American ports or waterways 

to establish “Tanencial trespenci bil ily ee, 

oil cleanup costs of only $100 per gross ton 

but which simultaneously provide that, in 

bne- event OL an actual Oimmeerss ee omc “vessel! S 


statutory liability for cleanup eg /night 
be higher/. (Emphasis omitted. 


Memavor Gravel was concerned about the bill's not requiring 
Mmicurance to the maximum liability imposed by the bill. In 
ies process he stated the bill's applicability as a compre-—- 


Memsive claim in the territorial sea. 


senator Cooper's Assumptions 
Later in the debate that day 

Senavor John Sherman Cooper, a member of the Public Works 
Pommittee, speaking in support of the bill, stated: 

In order to impose on all vessels a uni- 

Horm standard of liability the ball re- 

quires that all vessels using the ports 

or waters of the United States must show 

evidence ©1 financial responsibility sce 

iteet laability for the cost of mm: tO 

alimiG of plLOO per gross. ton... 2 
His statement clearly assumes the validity of the compre- 
Memsive claim over all foreign vessels in U.S. territorial 


Seas Nowhere in his comments on the Senate floor, or in 


memone's comments, is there even a suggestion of the innocent 





mascsace exception. 


Ngctsistelcd= Ole come 


Pinal, on, October ss Gian.) = 
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S. 7 was passed unanimously by the Senate. Since S. 7% was 


mee ostitute for H.R. 4148 the bills were sent to a conférence 


committee. 


Conference Committees 


Bill yReporved omy 
Five months after S. 7 and H.R. 4148 


went to conference committee and three months after the Brussels 


Ve 


Civil Liability Convention was signed, but before that 


Merrenvion was submitted to the Senate for its advise and 


ae 


consent to ratification, the conference committee reported 


Seu a Compromise bill that was more similar to H.R. 4143 than 
ee The bill as reported out of conference on March 24, 
19901 4? however, was unchanged between that form and as finally 
emeacced. tt stated: 


Section 11(p)(1) Any vessel over three 

mondred gross tons, including™any barge vor 
equivalent size, using any port or place in 

the United States or the navigable waters 

6 the United Statesw@for any purpose shall 
establish and maintain under regulations... 
evidence of financial responsibility of $100 
per gross ton, or $14,000,000 whichever is 

Ghe lesser, to meet the liability to the United 
States which such vessel Could vero) ee cvedmuiicten 
Bhis section. . . .+/(t 








As previoubly anticipaved the broadly slates claim remained 


ostensibly unlimited by any innocent passage exception. 


Gonfercence Report 
The conference report on this bill 
did not explain why the innocent passage exception was omitted. 
The report simply stated: 


Subsection (p) is essentially the same as the 
equivalent provisions of the House bill rela- 
ting to the financial responsibility of vessels 
except that where the House bill required 
vessels over 100 gross registered tons to es-— 
tablish evidence of financial responsibility, 
this provision requires vessels over 400 gross 
bens vO do So and the limits of Tiabilicy are 
specified to be the same as those contained in 
Supsecwuon (tcl). wvhat 1s, 9! Clearer oseuron 
or $14 million, whichever is lesser. ... 


e e e e 


Paragraph (4) of subsection (~) is essentially 
the same as the provisions of the House bill 
relating to a study of the need for other 
measures to provide financial peg abmer 71-88 
BicewOs Lami laapl lat yeotwes Se |S. aaa ey 

mhe conference report simply makes no mention of innocent 


passage. 
Enactment of the Water Quality Improvement Act 


senate Action 
Piemecnalve acued. On Tlie conl erences repr 
the same day that the bill was reported out of conference 


Semmittvee. After a rather short floor debate on the report ,+/° 








a) 


ine Senate unanvmousl-adopted the conlerchce se sae 
March 24, 1970.1¢¢ The discussion on the floor added nothing 
to an understanding of the comprehensiveness of the claim 


Bey forth in section 11(p)(1). 


ere we ae 


The Houseseconsidered sume ConierencCe jaaimer u 
the following day, March 25th. With even less discussion on 


the floor ,t/® 


the House also unanimously adopted the con- 
meeecnce report.!?? As in the case of the Senate debate, the 
House discussion adds nothing to an understanding of the 


ollanhit 


Presidential Signature 
The President signed the Water Quality 
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mnorovement Act of 1970 into law on April 34, 1990." 
Sequently this claim over foreign vessels engaged in innocent 
passage through United States territorial seas became effec- 


tive April 3, 1971.1° 


Beecubive Implementation 


/ 


Federal Maritime Commission 


Regulations 
Pursuant to authority delegated to it, 
On September 29, 1970 the Federal Maritime Commission issued 


as its General Order 27 regulations implementing section 1] 
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18% 1.84, 


co) of the WQIA effective October 4, 197/70. iii omeaieae 


these regulations, constituting title 4t¢ Code of Federal 
Regulations part 54e--Financial Responsibility for Oil 
Pollution Cleanup—--~have been amended five times. 1° Neither 
The original regulations nor any of the amendments recognize 
an innocent passage exception to their applicability. 

The relevant provisions of 46 Code of Federal Regula- 
tions, part 542 provide: 


pec. 542.1 Scope. 


The regulations contained in this part set 
torth the procedures whereby the owner or 
operator of every vessel ovexr 300 gross 

Ome ois tea UGINng ~ 0. ULNe mavica ple mmare re 
ei the United States for any purpose alver 
April 2, 1971, shall establish and maintain 
evidence of financial responsibility of 

$100 per gross ton, or $144 million, which- 
ever is the lesser, to meet the liability 

to the United States to which any such vessel 
could be subjected pursuant to section ll, 
Water Quality Improvement Act of 1970, for 
the discharge of oil into or upon the navig- 
able waters of the United States, adjoining 
shorelines, or into or upon the waters of 
the contiguous zone. . .« .« 


mee. D4ie.c Detinitionsys 


(p) "Navigable waters of the United States" 
include the coaslal territorial waters of 
the United States, the inland waters of the 
United States including the United States 
portion of the Great Lakes and the St. 
lawrence Seaway, and the Panama Canal. 


-_ 


Sec. 542.3 Proof of financial responsibility, 
manen required . 


(a) No vessel over 400 gross tons . .. shall 
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use amy port or place Ine thesuni tedss) cee 
or the navigable waters of the United States 
on or after April 45 197 i2les aa - 
unless a Certificate has been 1ssued cover-— 
ing such vessel. 


e © © © 


Sec. 542.4 Procedure for establishing 
financial responsibility. 


(a) Either owners or operators of vessels 
subject to sec. 542.3 must file an applica- 
tion on Form FMC-~224 for a Certificate of 
Financial Responsibility (011 Pollution). 


© © 


eR C2) Aerigei mccuahecuoyellniercuahs 4} er Meee Sis WiS 2 aelive 

a completed application at least 45 days in 
advance of any of its vessels using any port 
Or place in, or the navigable waters of, the 
United States. Applications will be proces-— 
sed in order of receipt. Requests for special 
consideration, however, will be granted where 
applications involve bare-boat charters or 
unusual situations, if good cause is shown by 
the applicant... All applications, evidence, 
documents, and other statements required to be 
filed with the Commission shall be in English. 


(d) Hach applicant, insurer, surety, and 
geuarantor shall furmish a written designa- 
tion of a person in the United States as legal 
Seen 1Or Service of process Tor the purposes 
ee the rules of this part. = . . 


mec. S4I°-.G, Iceuance of Certiiacate of Finan— 
elal Responsibility. 


(a) . . . where evidence of financial respon- 
sibility has been established, a separate 
Certificate covering each vessel shall be 
issued. . -« The perlod covered by each Cer- 
tificate shall be indeterminate unless a 
termination date has been specified thereon. 
A certificate issued ... or a copy thereof, 





must be curried on board’ *Vhe certificated 
vessel. Where it would be physically im- 
possible Tor thé Gertaiveas er Ce, 
thereof to be cartied aboard the certiived 
vessel, 12% must be retainedeac a locanica 
in the Umited States and kept readily 
accessible Tor 2nspee lice Uo. SOc 
ment officials: Provided iowever.. laat 
where. iL would be plhyei cai ies.) i 
forthe Certificate Orseon ew riercOlmuer re 
carried aboard the certifisd.,vessel, the 
Federal Maritime Commission Certificate 
number, preceded by letters "FMC". must be 
marked upon each bow of such vessel in such 
manner as to be readily discernible, but in 
mo event Shall the eure, saad Wm ees sn oe 
be “smadder than three in¢ieo ain cave. 


sec. 542.9 Fees. 


(d) Every Application Form FMC-224 shall be 
accompanied by an application fee of $100 
which Shalid not be refundable. 


(ep. scar Lion’ vo Uiewap pica Omens ee. ia 
vessel certificate fee for each vessel listed 
On Lie applicabaon, Subsjecu to a Maximunero a 
certification fee of $1,000 shall be paid by 
the applicant in accordance with the follow- 
ing gross tonage schedule: For each vessel 


Over: ee 
BOO to 1,200 sross tons $ 2 
ine 0) LO >,000C%erocs bons D 
9,000 to 10,000 gross tons LO 
10,000 to 40,000 gross tons diss 
40,000 gross tons E25 


Applications and Certifications 


These regulations thus establish a signifi- 


Cant administrative and financial burden on the shipowner beyond 


le 


his cost of obtaining requisite evidence of insurance. For 











a Certificate for a-$leet. of 40 vessé#ls euch over 30,000 
gross tons listed on one application would cost $1,000, while 
the seme number of similar siged vessels registercduaec 
single-ship corporations would cost.$5,000. Fortunately, 
menewal certificates are nob required cach year. 

The breadtin ol coverage ro. mca] world's Merchaith, ike 
meeechese regulations is difficult to measure with accuracy 
feels time. ‘the records of the Office of O11 Pollution 
Responsibility, Bureau of Certification and Licensing, Fed- 
eral Maritime Commission, wherein the applications are pro- 
Gessed, are only now in the early stages of being incorpor- 
Boece 1nto a data processing system, +? Any statistics 
Peemlable are based on manual cotnts. A count by the author -~ 
from a listing of all vessels certified by the FMC as of May 
27, 1971, revealed that apparently more than half of the non- 
Meo. tlag merchant vessels of the world have complied with 
the WQIA financial responsibility provisions. 2°? Further— 
more, about 55% of the world's largest tankers Cover 200,000 
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dwt) had also complied. The significance of these figures 


is examined below in Chapter VI. 


Eni orcementy 


Because of the large number of applications 


ASME 


Still outstanding the FMC has ordered that 


any vessel, subject to the financial respon 
Sibility provisions of section 11(p)(1) 


seo Lor whch «aa Gamer om 

Certificate of Financial Responsibility 

(Oil Pollution) has been filed and re- 

quired evidence of financial responsibil- 

ity submitted, but which does not have 

its Certificate aboardee mee be decmecdmiuc 

be in substantial compliance with eae 

lite) of the Act ance Commission’ 

implementing regulationse « e . 2 

The enforcement personnel of the U.S. Coast Guard or 
the Customs Inspectors of the U.S. Treasury Department 
accordingly, when they board a vessel making for U.S. internal 
Meeers, ask to see the Certificate. If the Certificate is 
Mot available, then those officials ask for the registered 
name of the vessel, the name of the owner or operator having 
applied for the Certificate, and "the control or Certificate 
number which has been assigned to each application or Cer- 

A, 

bificate" by the pic +92 This information is then forwarded. 
: ; L 
Go the FMC to determine its accuracy. '?+ 

linese vessels which are found not to be in Compliance 
are informed of the requirements of the Act and given the 
necessary application information.t?? No other enforcement 
actions are being taken at this time .t 7° 

The author has been informed that, except for passage 
through the Panama Canal, and the rare vessel observed to be 
jeaving a wake of o11, no attempt is currently being made to 
check vessels éngaged in innocent passage through the U.S. 
ted 


Mmerrictorial sea. 


The United States is however, requiring all vessels 








desiring to pass through the Pamvta Canel to show compliance 


with section 11(p)(1) before they are permitted to pass 


C 
178 this enfomcement 15 basecquecmra. 


inrough the Canal. 
unusually broad statutory territorial application of the 
[a S definition of "United States to include tie Ganen 
199 9 


Zone. his application of the Act requires a separate 


examination of the problems of innocent passage through 


Mmemornactional straits. 


Section 11(p)(4) Study 


The reader may recall that Senate bills 5. 7 


and S. 544 called for a study of the whole financial respon- 
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EPoLlity problem but thal the conference committee decided 


GO require financial responsibility of vessels for U.S. cleanup 


Mosus and have a study of the other aspects of financial 


UL Paine study was conducted under contract 


202 


responsibility. 
@rom the Coast Guard GO the Program of Policy  sbudies is 
Peaence and Technology of the George Washington University. 
Mees inverdisciplinary study was conducted during the period 
October to December 1970, and was submitted to the Coast 
Guard in mid-December ,“Y? Deesvnaely a> bime: Lor LUGO sie 
M@eerted, a report prepared and submitted to the President 
Mme une Congress in aceordance with statutory deadline of 


O4- 


January 1, 1971.° However the report was not transmitted 


mo une President and the Congress until March 15, Toe? 





The report does not contain any recoimendations or 


discussion of the innocent passage problem, presumably 


because it does not relate directly to the purpose of the 


report. 


However, the study does contain a brief discus- 


sion of the problem and a recommendation for its elimina- 


OT) 


In a section concerning the purposes for which 


jurisdiction 1s exercised, the study states: 


Right of Innocent Passage 


As is apparent, there is a conflict between 
Section li(p)(l) of the WQIA and the right 

of innocent passage of foreign vessels through 
the United States territorial sea. This con- 
fiict may be particularized as follows; 


Article 14 of the 1958 Geneva Convention on 
the Territorial Sea and the Contiguous Gone 
sets forth the present international law re- 
sarding innocent passage. It provides in 
relevant parts that: 


OD) eoece. Slips of all obatceraey .-eo Oy eune 
micht oL@imnmocent passage through@ihe “germ — 
imemribal SCA wey. 


not appl canle/ 


(4) /p/assage includes stopping and anchor- 
ing, but only insofar as the same are inci- 
dental to ordinary navigation or are rendered 
iWecesoaiy Wy hOCCe Majcuee Or Dy Gi stress 


(4) /p/assage is innocent so long as it is 
not prejudicial to the peace, good order, or 
PocCucloyesoL Me COastal Ouatee =« « - 


Consequently a vessel loading or unloading at 
AOeOLiL chore Germivomewincii) Lie Gerr Gor al 

sea would not be engaged in innocent passage. 
Article 15 of the same convention, however, 
prohibits the coastal state from "hamper/ing/ 
mnocenty passage “bnrough the territorial sea, 
Nevertheless the Federal Maritime Commission 
has done so in Section 542.4 of its regulations 
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implementing Section 11(p)(]) of the WQTA 
which regulations were issued as required 
by Sect rom 20 Co) Gee 


(a) No vessel over 4300 gross tons, including 
any barge of equivalent size, shall use any 
port or place in the United@otates or the 
navigable waters of the United sStetes on or 
after April 4, 19/71, for any purpose unless 
a Certificate has been issued covering such 
vessel. (45 Fed. Reg. 15216, 15220 (Septem-— 
ber 30, 1970) (Emphasis added.) 


This regulation essentially restates the 
relevant portions of subsecwons 1i(p) Uy 
and UCD) (2). elt prelate veme ore 

4, 1971, any foreign vessel from merely 
traversing the United States territorial 
sea without ever entering United States 
internal waters unless it complied with 
this domestic legislation requiring obtain- 
ing requisite financial responsibility and 
the prescribed certificate. Such a broad 
proscription iS in violation of the above- 
quoted international law and United States 
treaty obligation. An amendment of Section 
11(p)(1) is necessary to exclude from this 
proscription foreign vessels engaged in 
merely innocent passage throvgh United 
otates territorial sea. 








In relevant part the study concluded regarding the 
right of innocent passage: 


Section 11(p)(1) of the WQIA, implemented 
iby 416 CIR Section 542.4 18 in violation of 
Article 14 of the 1958 Geneva Convention 

of (sic) the Territorial Sea and the Con-- 
tiguous Zone because it violates the present 
international law regarding innocent passage 
of foreign vessels kRrough United States 
territorial waters. 


The Study accordingly recommended that “sections 11(p)(1) 
and 11(m) of the Act should be amended to exclude application 


of the WQIA to foreign vessels exercising the right of 








innocent paseeatyve through tetrilorial WetLers of tae Unated 


States. "oV2 


Summary of the History of "For 


ee eee — wees 


iy 1 
Any Purpose” 





The legislative history of the United States claim 
GO authority over foreign vessels in territorial seas for 
purposes of requiring evidence of financial responsibility 
may be summarized as follows: 

1. All bills considered by the Public Works Committees 
of both Houses contained broadly stated claims to authority. 

©. No bill considered by the Public Works Committees 
Contained an innocent passage exception to the claim. 

4. The counterclaim to innocent passage was brought 
to the attention of both Public Works Committees during 
hearings. 

4. The WQLA was during its gestation only under the 
consideration of the Public Works Committees. 

5. The public records do not show any specific rea-— 
feo, jUSitification or excuse for not including an innocent 
passage exception. 

6. The apparent attitude of the Congressional com- 
mittees was to do everything possible to protect the United 
ptates and its citizens from o11 pollution and its harmful 
effects and to ensure payment for any damages which might 


mesult from that pollution. 





Competence Claimed. 


One can only conclude from this legislative 
history that Congress intended "for any purpose" to include 
innocent passage to the extent consistent with the law -- or 
to the extent the claim would not be opposed and would be 
mecopnized. The conclusion seems inescapable that the innocent 
passage exception was purposefully omitted by Congress in 
Beacr to maximize the claim to protection of U.S. coastal 


state Micercets.-°7 


ORNCCctives and I nlerest waom ay 
ene Prove ceccd 





The stated objective is to insure that money 

Will be available to pay the costs of the U.S. government 
mm@eurred 1n cleaning up oi] pollution caused by all vessels 
Meee. Lerritorial waters regardless of the purpose of their 
presence in those waters. This objective serves to protect 
Gime wealth position of the U.S. government. Since the U.S. 
Treasury is not noticeably that short of cash, and since 
meeewolA does not provide direct financial protection to 
eivate persons damaged by oil pollution, this objective 
Semmot be considered the primary purpose. 

“Because of the demonstrated HishV Costu, OL sO1m pole 


fon liability insurance 1% 


it 1S quite realistic to believe 
bhat a prime purpose of the WQIA financial responsibility 


mequirements is to create one more motivation to make oil 
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pollution les¢é likels™ lo occur, 226. “Uhe@ Objcetr a se. 
prevention of pollution indirectly encouraged through the 
financial incentive of lower premiums for a "safe driving 
record". This is a legitimate objective. Requiring finan— 
Gial responsibility of all vessels must however be recognized 
Been indirect pressure to achieving an unstated primary goal 
of prevenling oil spills. | 

Financial responsibility requirements of all vessels 
in the territorial sea may have a secondary or Latent 
objective of acting as a stimulant of international activity 
to achieve a primary goal of having funds available to all 
who are injured by o11 pollution regardless of source of 
the o11 and regardiess of the location of the person injured. 
Alithough the Canadian actions may weil embrace this objec- 
tive, there is little evidence in the legislative history 
of the WQIJA to indicate that was a consciously adopted 
objective. As will be seen below, that indeed was the re- 
Suey of the U. 5. and Canadian unilateral actions. 

Another latent objective of the U.S. claim could be 
to increase U. S. world power. However nothing indicates 
that purpose to have been considered. The effect of the U. 
S. claim indeed seems to have been to give greater world 
influence in the general subject matter of marine pollution 


prevention and indeed the Law of the Sea. 





Canadian Claim 


= 


The Canadian governtiont in 19'70 and 1971 enacted 
several very comprehensive and strong pollution control 
laws. Only two relatively minor aspects of them aie 
currently in force. Nevertheless the total impact of these 
laws and implementing regulations insofar as it relates to 
financial responsibility should be examined, in part because 
of the Canadian claim's significant differences from both 
the U.S. and the British approaches to this SSpecti Of Peli 
tion control, and in part because of the international impact 
of the Canadian claim. Since other aspects of the claim have 
been extensively examined elsewhere ,<1@ they will not be 
mepeated herein, except as necessary to an understanding of 


mee Canadian clain. 


Menera | 

The Canadian legislation in 1970 was enacted in 
response to the perceived threat of pollution from Clie ace 
Manhattan's navigations through the Arctic. <1? Canada by 
Statute increased her territorial sea width from 4 miles to 
t2 miles and authorized the establishment of exclusive 
fishing zones beyond 12 miles,©~* Simultaneously withdrawing 
Mer consent to Cuenca jurisdiction of the International 
Court of Justice on these issues. <1? mhe also enacted, but 
has not yet implemented, the Arctic Waters Pollution Fre= 


meo1on Act of 1990, c+ This act declared as an anti~pollution 








zone all waters within 100 miles from Canada's Arctic coast, 
forbade pollution in that zone, imposed penalties and civil 
imabilities for all violations, authorized Tega eae 
specially designated shipping safety control zones financial 
Tesponsibility, and authorized comprehensive regulation and 
Gmspection, including construction standards, of vessels in 
fien zones. She enacted in March ile Ae a a legi slave: 
meu yet implemented, with regard to her territorial sea, 
Peeelusive fishing zones and internal waters off her Atlantic 
and Pacific coasts, and in those portions of the 100 mile 
Arctic waters and pollution zones not within designated 
shipping safety control Ber econ 
ferecan ol Appilicaulon 
Examination of a map of Canada reveals that Canada 
Mee boree separate coastlines, each with international 
Straits, each of significantly different aspects. Canada's 
western coast runs about 500 miles northwestward from the 
Seattle Washington-Vancouver Island area (at about 5AON , 
125°W) to the sovthern tip of the Alaskan panhandle (at 
about 55°N, 140°W). The large Canadian island of Queen 
Beerlotte lies off the northern portion of the west coast 
emo 1S bounded on the north by the international strait of 
Hixon Entrance and the east by Hecate Strait leading south 
LO Queen Charlotte Sound which in turn lies to the westward 


meeune middle portion of Canada's western coastline. 











Canada's eustern coastline 1s nuch more complex in 
seography containing the peninsula and islands guarding the 
mouth of the Gulf of St. Lawrence and the northward coast— 
line on the Lab:rador Sea up to 60°N, 65°W. The two principle 
entrances to the Gulf of St. Lawrence are through Cabot 
purait in the center and the Strait of Belle Isle to the 
north between Newfoundland island and mainland. In addition 
at the south is the important Bay of Fundy between New 
Brunswick and Nova Scotia off the northeastern-most Maine 
wears. 

Finally there is the Canadian Arctic which, in the 
seneral shape of a right triangle, runs from a point in the 
northwest at the northeastern Alaskan border north of the 
Peeebac Circle (at about FOC. 1A0°W) , in a northeastward 
line about 1500 miles to a point near the northern tip of 
Greenland (at about 83°N, 60°W), and then on a line roughly 
due south for about 1600 miles to the mouth of Hudson Strait 
(at about 6O°N, 65°W). 

The Canadian anti-pollution legislation reaches much 
Of ocean area bordering this coastline. In addition to the 


21d she haeeclaimed as cxclusive 


lé-mile territorial sea, 
meen seas fishing areas, on the east coast, the Strait of 
Belle Isle, Cabot Strait and the Bay of Fundy, and on the 
west coast, Dixon Entrance and Queen Charlotte Souna.<t? 


memeoddi tion to the 12-mile territorial sea claimed in Arctic 
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waters, Canada also claims the right to control pollution 
in high seas areas of the Arctic waters to a distance of 
about 88 additional miles contiguous to and outside her 
territorial Joona 
Arctic waters axe defined to be those waters above 


60°N and west of 142°w.<ct 


Portions of those waters may be 
designated as "shipping safety control Zones" in When 
Particularly stringent regulation of pollution may be 
undertaken.©@* 

Accordingly Canada claims jurisdiction for pollution 
control purposes over not only her 1le-mile territorial sea 
buy also over arctic waters extending 100 miles seaward 
from her northern coastline and over all of the Gulf of St. 
Lawrence and the Bay of Fundy in the east and almost an 88 
mile-wide stiretch of high seas from the northern tip of 
Vancouver Island to the southern tip of the Queen Charlotte 
Islands. Canada therefore claims pollution control juris- 
diction over an 88 mile-wide "strip" of high seas on ali 


her coastlines except off the islands of Queen Charlotte 


and Vancouver in the west, and Nova Scotia and Newfoundland 


in the east. This leaves only a small percentage of Canada's 


Coasts (about 2000 miles) to be protected by her 12-mile 
Memiicborial sea. It should be noted that under the 1954 
O11 Pollution Prevention Convention, as amended in 1oe2 222 


the prohibited zones are 100 miles wide off Canada's east 





| 4 : ae ; ook 
and west coaliie and SO iL téS wide in the northerherciic, — 


The Canadian government recognized the existence of 
ie innocent pussage counlerclaim to the claims sé Tforun 
Mmeetae Arctic Waters Act... However her public poSitsongevi— 
g@enced a lack of understanding of the position of the 


Opposing claims of pollution control and innocent passage 


[is 
moe ohne territorial eee, 


It is the Canadian position that any passage 
threatening the environment of a coastal 
Stale. Cannot be considermeominnocens since 

ip fepresents a threal LOeune COasual ovale 
Se CU. Ly « 


» « . Canada cannot accept any right of 
mmoceny passage if that rico ac del imed ae 
precluding the right of a coastal state to 
control pollution in such waters /the terri- 
torial sea/. The law may be undeveloped on 
iS “ues lLOn ewglie st f BBB fe Ue tease We 
feopOse GO develop 1b. e 


/the Government of Canada intends to/ open 

up the Northwest Passage as a water-way for 

innocent passage by ships of all states, by 

laying down conditions for the exercise of 

such passage; by establishing that the pas- 

sage of ships threatening bgLjuuiLon will not 

be considered innocent. . .©c® 

These views on innocent passage seem to hold that the 
Beestal state decides for itself under what circumstances 
passage is not innocent.©©? let us see next in what parts 
Of the Canadian territorial sea financial responsibility 
aS claimed to be required by Canada and to what activities 


me vessels in those areas that claim runs. 








Financial Responsibilivy 
Since the concept of innocent passage revolves about 
Be... a aie 230 | a 

Becavilies 1n the verrilLorvaw sea only the applicability 
of the Canadian financial responsibility requirements in the 
territorial sea 1s considered. 

It seems clear that under Canadian law financial 
ifesponsibility may be required in shipping safety control 


Zaomn 


Zones . These zones are any area of areas of arctic 


waters (i.e., internal waters, territorial sea or high seas) 
so designated by the Prime Minister and his cabinet. 
Mmeowchn zones financial responsibility may be required of 

the owners of a ship and of its cargo if the ship "proposes 
GO navigate or .. . navigates within" any such zone.©?? 
In these zones all ships, regardless of cargo or method of 
Beoepulsion, regardless of purpose of being in or of traver-— 
Sing those waters, and regardless of destination, may be 
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megerred to establish financial responsibility. 
passage may thus be affected in such a zone within the 
Semecdian arctic territorial sea. 

In those portions of the Canadian territorial sea 
not within shipping safety control zones, whether or not in 
the aretic,©°? “the owner of any ship that carrics a pollu— 


A : 
—° in pulk@?/ Lo or from any place in Gangea a 


tant 
(presumably meaning to or from internal waters) and the 


owner of that pollutant’? INay be required to establish 





fens dO ore Te 
: plnce@ Chis requirement seom 


financial responsibibnby 
Bo apply only to vessels going toe or from Canada 
waters, innocent passage would not seem to be affected in 
Meese portions of the Canadian territorial sea nou wegen 


/ 
aml The innocent passage 


a shipping safety control zone. 
would thus seem to be affected by the Canadian financial 
Tesponsibility requirements only in ae portions of the 
Canadian arctic territorial sea designated as shipping safety 
control zones. Innocent passage does not seem to be affected 
in any of the Canadian territorial sea on her east or west 
Meecvs. Therefore it seems that the Canadian claim to 
Tequire financial responsibility 1s in considerably less 
emt ict with the innocent passage counterclaim in the 
berritorial sea than is the United States claim.@*? 
m Driel description of the civil liability schemes 


Of these two acts will be helpful for comparative and 


appraisal purposes. 


Pv biabali ty 
Both the Arctic Waters Act and the Pollution Part 
Of the Canada Shipping Act claim to impose civil liability 
for the same types of oil pollution damages. These include 


yet) as well as 


Seen “all actual loss or damage incurred’ 
Sevcrnmental prevention, mitigation and cleanup expenses .~ 
Biability under both acts is "absolute and does not depend 


upon proof of fault or negligence." However the acts 





mee 


differ in defente® to lidbality. Under the Arctic Waters 
Act the only defense is that of act of a third person,” © 
while the Canada Shipping Act permits in addition the three 
defenses permitted under the Brussels Civil Liability Con- 
vention.©*! 
Both acts provide for limitations of liability. The 
Arctic Water Act permits limitations to be set by regulation 
"taking into account the size of such ship and the nature 
Mmeemcuantity of the cargo carried or to be carried by it. nore 
The Canada Shipping Act expressly limits the liability of 
bae ship owner or cargo owner in the identical manner and 
to the identical amounts set forth in the Brussels Civil 
Liability Convention, that is, $144 per ton/$14 million 
ieseimum, with no limit if there is "actual fault or privity" 


om the part of the owner. 


Compensation Fund 
The Arctic Waters Act makes no provision for compen-— 
Pavuion to victims beyond the limitations of liability which 
Mey be set by regulation. Thus in a major catastrophe some 
damages could well go uncompensated for lack of funds. In 
mee Ganada Shipping Act a "Maritime Pollution Claims Fund" 


is Mepis shedc-" 


gn 


and extensive statutory regulations 
eb ben. 

This fund would be supported by a tax on pollutants 
pe 


imported into or exported from Canada as ship's cargo. 
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The act provides for « hex not to exceed 15 cents pegs ton 


mite | Ae 
ee Oll AMpOrGEO O17 exported, P? 


0 54t 


The actual tax rate on oil 
ms tO be set by regulation. Regulations may also be 
issued imposing any tux on any other pollvtant.©?? iMeve = 
appears to be no monetary limit on the meximum amount of 
damages which can be paid from this fund. It is designed 
tO apply in those situations where ee normal measures 
mas tO provide full compensation for damages.©7° 
since the Canada Shipping Act applies to arctic wate1s 
"ot within a shipping safety control zone ,"@?¢ the anomalous 
Situation appears to exist that damages resulting from a 
Saeastrophic accident in a shipping safety control zone would 
not necessarily all be compensated even though similar 
damages from an accident in a supposedly safer portion of 
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the arctic waters would be all paid. 
an international convention to establish a similar Interna- 
tional Fund for the Compensation of Oil Pollution Damage 
Supplementary to the Civil Liability Convention have been 
preparea.©?” Such an International Fund could well fill 
this gap. This fund would insure compensation to a total 
of $30 to $60 million. It would be funded through a tax on 
meee amporled by sea although the amount of tax has not been 


agreed upon. ©°° 











(oie 
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British Claim 
Great Britain has recafinly takin action Ho stregavanr 
her o31 pollution laws. On 8 April 1971 she enacted the 


a 


Oil in Navigable Waters Act ene: to amplement the inter- 


vention Convention and the 1969 Amendments to the 1954 Oil 
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Peeblvucion Prevention Convention. 
vention was previously ratified by Great Britain on January 
eae 1971.-© Great Britain has accepted the 1969 amendments 
fmemene 1954 O11 Pollution Prevention Conc ioe 
She is also considering cortain implementing legisla-— 
tion of the Civil Liability Convention. Apparently this 
mM eislation, The Merchant Shipping (Oil Pollution) Bill, 
will enact as domestic law the financial responsibility 
requirements of the Civil Inability Convention.©°7 If so 
mies tinancial responsibility requirements of foreign vessels 
an British territorial waters would apply only to those 
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Wessels making for internal waters or ports. 
memereon appears to be in compliance with the requirements of 
Seeercle Vil paragraph 11 of the Civil Liability Convention 
emescus sed. below.20? 
The British claim is therefore markedly different from 
the United States and Canadian claims in that it is much more 
limited in application and does not apply to vessels engaged in 


monocent passage through British territorial seas. 





CHA PIMGS IIT 


THE DECISLON--MAKING PROCESS 


The p:icocess of authoritative decision to which 
claimants may turn for resolution of the competing claims of 
financial responsibility and innocent passage is the con- 
stitutive process of the world arena. This process has 
been briefly described as: 

decision-makers /parlicipants/, secking to 

promote certain community objectives, while 

acting within certain arenas of authority 

and utilizing certain bases ¢ Cree POL Cig. 10, 


employing a wide variety of ; stratepics One 
instruments of policy, | ue) achieve Speci tie 


a a Stee 


Piom Of policres, with important (CMe s Daloye 
only upon the claimants but also upon other 
participants and their communities, under 
all the rapidly changing conditions of the 
eee ON SY world power and other social 
processes.© 
The emphasized terms provide convenient categories by which 
GO describe the process as applicable to the conflict under 


consideration. 
Decision--Makers 


In the most comprehensive conception, relevant deci- 
Sion functions are performed, with varying degrees of prom- 
mmence and limitation, by all the participants in the world 
social process, i.e., officials of nation-states, interna- 


tional governmental organizations, political parties, 


Sl - 











private assoclation:, pressure groups, and the individual 


CO salen : ne a 
y Although international officials are 


human being. 
increasingly using the functions to make and apply policy 
(intelligence, recommending, invoking, prescribing, apply- 
me, appraising and terminating), it remains true that "one 
most important i1¢esues about the use of the oceans are 


ne/O Le 1S tipo m uae 


decided by officials of nation-states. 
for this study that these officials are also claimants 

lertore authority on these issues. Accordingly the officials 
are restrained in both the decisions and the claims by the 
promise of reciprocity. As a result the authorized decision-— 
maker reaches an appropriate compromise of competing claims 
through recognition, clarification and implementation of 

the widely-shared community interest. TVhis produces objec-— 
tivity in decision-making and yields sanction for the 


evi 


@ee1Ssion. 


Objectives 


Authoritative decision-makers are established by the 
general community to achieve certain objectives. These 
objectives may be stated at different levels of abstrac- 
tion. In its most abstract yet most fundamental form, the 
Overriding objective is "the promotion of the fullest, 
conserving, peaceful use of the sea by all participants for 


achieving all their individual valves in the greatest measure 








Ppesibice<"s 


Three disceimibie subgoals appear in a less abstract 
moan : 

(1) secure the common intercsts of all participants 
in both inclusive uses and competences and exclusive uses 
mio COMpetences; 

(2) reject all assertions of special interests, i.e., 
claims made irrespective of or agaanst common interest; and 

(4) maintain an economic -- and continually evolving 
-- balance between different common interests Cwhether in- 
clusive or exclusive and whether relating to uses or compe- 
Gences) which conflict in particular contexts. 

To achieve the first subgoal choices must be made. 
The desired preferences are made by balancing the common 
Ma@ieerests. This involves (1) preferring inclusive interests 
Over exclusive interests; (2) conflicting inclusive interests 
are accommodated on the basis of reasonableness; and (4) 
exclusive interests are recognized and protected only when 
and to the degree the common good is better assisted eien 
by. Finally an objective common to all law is the promotion 
of Stability in expectation of participants so that power 
Will not be employed arbitrarily but only in relatively 
uniform patterns. That permits participants to pursue their 
Objectives rationally, economically, peacefully and ceffec- 


tively FE Ze 
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Arenas 


ro Nie 


The arenas in which decisions are made concerning 
the use of the oceans are (1) organized and unorganized, 
Mm external and internal to partiieular staves, ana» 
@ooLrinuous and specially constituted. The traditional 
arenas wherein the law of the sea has evolved have been the 
meoreanized, direclL confrontations of officials and repre— 
sentatives of different states. However in the past several 
decades increasing use has been made by claimants of organ- 
a7eq arenas, both specially constituted ad hoc conferences 
and permanent international institutions. In the area of 
Petubion control in the territorial sea there have not been 
as many decisions made in arenas within particular states 
in contract to the many decisions affecting internal waters 


made with particular states.“"" 


Unorganized 


With regard to the United States claim to require 
financial responsibility, it would appear that decision may 
well be being made in the traditional unorganized arena 
Bance it does not appear to be current U.S. policy to apply 


el? 


the requirement to vessels in innocent passage and there 
have been no public instances of foreign nations raising 
Sejgections to the requirements.©/© mnigecd "ae revo) 
noted,“ more than half the world's non-U.S. flag merchant 


vessels have complied. 
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The process of decisiomein the unolgfanized arend is 
apparently still underway regarding the Canadian claims to 
moellution control. The Untitled  sGates provestedme tro 
the Arctic Waters Pollution Prevention Act and the exten- 
sion of the Canadian territorial sea to le mites®/? and has 
protested to the drawing of fishing closing lines by Canada 
pursuant to the amended Territorial Seo Ei. fishing Zones 
Act.©!? Although it is understood that the Canadian govern- 
ment has drafted implementing regulations for the Arctic 
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Waters Pollution Prevention Act over a year has passed 


281 and the AGG has 


Since that Act was given Royal Assent 
not yet been proclaimed or regulations issued. Thus the 
U.S. protests have apparently acted effectively -- although 
perhaps only temporarily -- in the unorganized arena. In 
contract the British claim appears to have produced no pro- 


tests .°°° 


Organized 

The type of claim exemplified by the U.S. financial 
meeponsibility requirements has been considered in the 
organized arena to date only at the ad hoc 1969 Brussels 
Conference on Marine Pollution Damage, where the claim was 
mejected by a sizeable majority of the nations voting.<°? 
The Canadian government has to date not accepted the United 


States proposal to hold an "international conference designed 


tO establish rules for the Arctic beyond national jurisdiction 
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; PBA 
py international agreement." 


With regard to the general problem of oi jeeiiicaod 


however, considerable authoritative decision 
263 


mie une oceans. 


yi] 


has been and is being made in organized arenas. The 
Intergovernmental Maritime Consultative Organization is 
the specialized agency of the U.S. primarily engaged in 
intelligence and recommending functions regarding o1l pol- 
lution.©°° 
In addition several ad hoc conferences have been and 
will be concerned with the problem. JIMCO sponsored the 
aforementioned 1969 International Conference on Marine 
Pelut>lon Damage?! and is scheduled to hold in Brussels in 
December 1971 a diplomatic conference to adopt a convention 
establishing an international compensation fund for oil 
pollution damage supplementary to the Civil liability Con- 


fembion of 1969288 


and in 1974 another International Confer- 
ence on Marine Pollution to prepare a convention restraining 
contamination of the marine environment by all vessels and 
equipment.©°? FAQ sponsored a Technical Conference on Marine 
Pollution and its Effects on living Resources and Fishing, 
Rome, 9-18 December, 1970, which heard many papers regarding 
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me pollution. The General Assemply has approved the 


convening of a United Nations Conference on the Human Envirron- 


1 


ment in Stockholm in mid-1972°7 and a general Law of the 


Sea Conference in 1973.07" The problem of marine pollution 
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fm be considered by oot. conmememecs 7? although it 1s 
not certain at this time the specific concerns of each 


! . 204, 
conference with o1l1 pollution. 


Bases of Power 


The bases of power available to decision-makers in 
support of their authoritative determinations of the law 
of the sea embrace all the values normally at the disposal 
of states and international governmental organizations. 
The national officials, being the principal decision-makers 
in unorganized arenas, draw upon all the bases of effective 
mower (controls over people, resources and institutional 
arrangements) of the states they represent. The decisions 
of international governmental organizations are sustained by 
grants of authority from states and by controls, varying in 
degree, over skills, enlightenment, well-being, loyalties, 
Perceptions of rectitude, resources and even military forces. 
Increasing recognition by all peoples of their interdepen- 
dences in the enjoyment of the oceans provides increasingly 
greater supportfor these bases of power of all these 
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Mec1sion—makers. 


ptratepies 


The strategies by which decision-makers may manage 
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base values in suppert of d&cisions about the use of the 
oceans are the familiar policy instruments of diplomacy, 
ideology, economics and military force. They are used 
singly and in combination, with varying emphases, to induce 
Mearormity to the decisions by the carrot or the slick. 
National officials generally have broader freedom of choice 
of the particular instrument than do international organiza 
tions who generally are limited to the diplomatic and ideo- 
logical strategies. However the considerations of recipro-- 
city and potential retaliation under conditions of inter- 


dependence generally restrict the free choice of the national 
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feerecials in their choice of stratepgics. 


Outcomes 


The outcomes achieved by decision-makers in resolving 
controversies involve the seven functions used in the making 
and application of policy, intelligence, recommending, in- 
voking, prescribing, applying, appraising and terminating. 
MeGe that all participants act in at least one if not all 


aS) 


See unese functions. 


iarec bs 


The effects achieved by the decision-makers in com- 


promising and accomodating the claims to authority correspond 








in degree with the objectives sought. The internationals za- 
tion of the oceans for all purposes decreases or increases 
as decision-makers honor and protect the many inclusive and 
exclusive claimse The fuller, peaceful rational use of the 
oceans is promoted or retarded as decision-makers succeed 
Seefail to consider and weigh properly all the relevant 
macvtors to the most economic accomodation of the contiictane 
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claims. 
the U.S. and Canadian claims apply illustrate domestic 
decision-makers failing to consider and weigh all the rele- 
vant factors to the most economic accomodetion of the con- 
tTiicting claims. The subsequent description of the evolution 
of the relevant international law regarding innocent passage 
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and pollution conti1ol also demonstrates the same failure. 


Conditions and Situations 


The conditions under which authoritative decision- 
makers prescribe and apply policy to claims to authority 
remains today grounded in the facts that (1) no central 
auchority exists to make and apply policy, and (2) no state 
Or group of states has the power necessary to enforce policy 
without uneconomic resort to violence. Therefore a common 
Ec, which recognizes aa protects inclusive interests in 
the oceans requires for its continuance a sustained general 


consensus among the participants on what the policy should 








be. States must therefore contiiud to recopmize their 
community of interest and the conditions under which such 
a consensus can be maintained to preserve those common 
interests. Excessive claims for exclusive control which 
mnverfere with reasonable uses by others and violate long-— 
established expectations about lawfulness can, if not 
Gecisively rejected, breed more extensive claims and yield 
disintegration of common authority and great loss of particu- 
mar velues of all claimants? 
There does not yet appear to have been accepted such 
a truly common policy with regard to this particular conflict 
Or even with regard to marine pollution in general. Cer- 
tainly one may hope that the 1972 Stockholm Conference on 
the Human Environment and the 1974 Law of the Sea Conference, 
aided by the continuing work of the various organizations 


a will be able to promote such a 


previously mentione 
policy. The chapter which follows and the concluding 


chapter of this study aim to assist in that effort. 
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CLARIFICATION OF GOALS 


lt may well be that an avuthorsatative decision fac i107 
yet been made on these coastal claims to require financial 
responsibility of foreign vessels passing through territorial 
seas. A juridical analysis of those claims may then perhaps 
be of some use to the decision-makers. Such an analysis can 
Meou be continued by clearly specifying the policy goals which 
any decision on those claims should support. This is a 
rational way of proceeding with an attempt to resolve the 
Conflict. Just what then is it that a decision about con- 
Mmireting uses of the oceans should attempt to achieve? What 
are the goals of such decisions? 

Central to decisions regarding uses of the oceans 
1s the "community interest in the continued maintenance of 
the highest possible degree of internationalization of the 
oceans" and the concomitant "common interest in an economic 
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ebance of exclusive and inclusive uses. 
here under study the common inclusive interest 1S.in assur- 
ing full and efficient use of the oceans (freedom of passage) 
woe tne common exclusive interest 1S in permitting protec-— 
Gion of coastal value processes (passage must be innocent, 
Mee., 20t offensive to certain coastal interests).29? ilave: 


Boal of the decision maker is to accomodate these exclusive 


=e 





and inclusive claoiiH in @ manner which produces the greates 
production and widest pocsible sharing of values among all 
peoples at the least cost. OM! 
This indeed is the goal for the folleming reasone: 
(1) Coastal states have a common interest in the exclusive 
claims to control in areas of the oceans adjacent to their 
Seesos to protect their territorial pase and organized 
Social life and to take advantage of any unique riches of 


n. 
90D 


fre ocean in their vicinity. (2) “Allo states, co2- a 


pie land-—locked, have common interests in the fullest 


Re. : ; OG 
Mmeeeible access to all the inclusive uses of the oceans.” 


That this is so particularly with regard to ocean commerce 
may be seen from the fact that in 1969 sixty of the more 
than 140 nations of the world each had a significant ocean- 


wore and 77 nations imported or exported 
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eoene merchant flee 

Dy sea significant quantities of commercial commodities. 

Indeed it has been said that almost all of the bulk raw 
memacerialis in international trade is transported on the ence 

[> Since all states have a mutual interest in all types 

Of uses, each state has an interest in an accomodation of 

Such uses when they conflict which will give both adequate 

mrolection to exclusive claims and the greatest possible 

access Lo inclusive uses. The maximization of inclusive 


Mees 1S thercfore dependent on restricting exclusive claims 


to the minimum reasonably necessary to the protection of 











A410 ial ‘ 4 
ae the key then 15 reasonableness. 


common Loterest. 

fhe factors relevant to an appraisol of the reason- 
ableness of any claim include (1) the relationship betweer 
the claimed authority and the interests sought to be pro- 
tected; (2) the nature and significance of the inclusive 
Mees affected: and (4) the possible alternatives COuce curiae 
The coastal interests. | 

Necessarily the reasonableness of both the coastal 
claims and the flag nation counterclaims should be examined. 
iimemcoastal claims can be appraised in terms of (1) the 
extensiveness of the claim of authority asserted by the 
@eeval state; (2) the arcas subjected to that authority; 
(4) the interests the coastal state seeks to protect and 
promote; (4) the significance of those interests (a) between 
ime claimants and (b) through time as to each claimant; and 
(5) the relationship between the authority claimed by the 
coastal state and the significance of the interests sought 
Go be protected in terms of available alternatives. The 
tlag nation counterclaims can similarly be appraised in terms 
eel) the activity subjected to coastal authority Ci.e., 
movement of passing vessels); (2) the intensity of that use 
Meerorcien flag vessels; (4) the location of that use; and 
My the significance of that use measured by (a) the strate- 
mre location of the territorial sea, (b) the available 


aiternative routes, (c) the extent of interference, and (d) 








eny other spcclial farctorem. The weeene of intebi cme suey 
be separatcly examined to provide comparison of the competing 
Claims. The desiree of interference should be ascertained 
@eecne scale from complete incompatibility to tanimal con= 
Flict. Finally the duration of the interference is of 
Mejor significance due to the substantial differences 
between temporary and permanent assertions of authority. ?tt 
The main factors relevant to appraisal of the com— 
peting claims here under study appear then to be (1) the 
Pomsequentiality and range of the interests sought to be 
protected by the coastal state, (2) the scope of authority 
elaimed, (4) the importance of the area affected for inclu- 
Sive use, (4+) the intensity of the impact upon coastal 
[eperests, and (5) the alternative sanctions available for 


De Since coastal states do have a common 


Peasbal protection. 
eo legitimate interest in protecting their wealth and 
well-being from the harmful effects of o11 pollution and 
in obtaining compensation. for damages caused by that pollvu- 
mom, that common interest may support the exercise of some 
exclusive claim to authority by coastal states. Indeed a 
policy which refuses to accomodate these coastal interests 
will be unlikely to diminish efforts by states to exercise 
memorol by such exclusive claims.?1? Further, a lack of 


mMecomodation can result in more extensive exclusive claims 


than otherwise might have occurred when such coastal states 





become frustrated or cowpletely dissatisfied with the func- 
tioning of international law in resolving contemporary 


AIA 


oLeCMs « Accordingly -- and this is the goal -- coastal 


tes may exercise only that degree of exclusive 


ich is reasonable and ne 














TRENDS LN DECISION 
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Tercitorigl sea Claams j0 


Internati. onal L EM 

Introduction 

eS ees Ou sy explainea,?1° a COuUnLErclaim 01 imwecem. 
passage 1s generally an expression of opposition to a partic-— 
fear Coastal state claim of control in the territorial sea 
by maritime nations who are interested in maximum freedom of 
navigation for their ships. The international community has 
recognized both a right of innocent passage as a limiting 
HMeature on coastal control over foreign vessels in the 
territorial sea and has recognized coastal states' legitimate 
maverests in pollution control in the territorial sea. Peace-- 
ful resolution of the opposing claims is the object of 
international law. Accordingly some relevant international 
Haw bas developed in efforts to accomodate these claims. 
moe history of development of that law follows in an effort 
to ascertain the present international law as an aid in re- 


eeevyineg the conflict under study. 


Customary International Law 
Prior to 1969 there does not appear to have been any 


ancernational. consideration of coastal claims to require 


OG 





<a OY" = 


financial recponsibigity for o11 polTutiom of vessels 
engaged in passage through the territorial sea. However 
the general rights of innocent pacsage and coastal pollu- 
tion control have been dealt with in varying degrees of 
detail during this century. 

Although the general right of innocent passage was 
noted Sellen only at the 1930 Hague Codification Confer-- 
ence was an attempt made to spell out some of the details of 
this right. Perhaps because these prior references were so 


slim, the formal preparatory work for the 19430 Hague Confer- 


ence itself only had vague references to innocent passage. 
Wooo Mague Codiiieation Conlcrence 
General Definition of Innocent Passage 


Replies to Inquiries 
The replies by states to the Preparatory 


Committee's inquiries about the regime of the territorial 


B13 


sea did not produce very elaborate definitions of inno- 


oly) 


cent passage. Those replies spoke of the presence of 


goods or persons aboard vessels in the territorial sea which 


might be a source of danger or prejudicial to the "safety, 


n220 of the coastal states, or in more 


Bye 


moo0 Order, or revenues 
general terms conveying the same idea. Not surprisingly 


the Observations derived from these replies also stated very 








tittle specific ahcowt the co:teat of the sight of innocent? 


Fe 1B) 
passage .°<* 


Basis of Discussion No. 19 
Basis of Discussion No. 19 prepared frow 


this Observation end these replies provided only that mer- 
a. 














chant vessels must be allowed a right of innocent passage 
through territorial waters and that"any police or navigation 
regulations with which such ships may be required to comply 
must be applied in such a manner as to respect the right of 
passage and without discrimination. "2°? Ii Sea oan 
innocent passage was to include both persons and goods aboard 
ships and to comprise "anchoring so far as is necessary for 


On 
purposes of navigation. "? 


British Recommendations 
The Conference did however produce some 
Sencrete proposals for content to that right of innocent 
passage, based primarily on suggestions of the British dele- 
gation. ‘The British reconmendatiion was 
A passage is not innocent if the ship makes 
use oF the territorial waters of the coastal 


State for any purpose prejudicial to the 
safety, good order, or revenues of the coast- 


al State.3¢2 
This recommendation was expanded in the further British 
Recommendation that 
A coastal State may require foreign ships 
exercising the right of innocent passage to 


comply with such regulations as may be pre- 
scribed by local law: 








(b) For the protecbion of the waters tod 
the coastal State frrom o11 and ships' 
netuees 2 eee . 26° 
Final Act 
The provision ultimately adopted by the 
Pomterence was quite similar to the origins] British general 
proposal: 


Passage 1.8 not innocent when a vessel makes 


Ot 


use of the territorial sea of a Coastal 

State for the purpose of doing any act pre- 

HuUdteLa|l CG tne S€CUIIiy.. LO tie publi¢ 

policy_or to the fiscal interests of that 

Sreunon ors 
Although one cannot ascertain the reasons for the changes in 
language, it would appear their purpose was to widen the 
competence of the coastal state to qualify passage as non- 
innocent as may be seen from the comparative chart of the 


British proposal and the language finally adopted: 


bri bvish propose. PC Le ome Hate eee 
mor any DUrpOSse for the purpose 

of doing any act 
pre judicial prejudicial 
to the security, WO Wiie security 
Sood order, or Vewthe public polmey or 
revenues wo une £1 SoCal. ImMveren Us 
of the coastal State. of that State. 


In particular, one may properly assume that a coastal State 
ould not, under Article 4 of the Final Act of the Confer- 
ence regarding Territorial Sea, deem passage non-—innocent 


Until an act deemed prejudicial to coastal interests has 





becn pei formed, end a mére piiPosé so uge the terri vorial 
sea in a prejudicial way without an accompanying prejudicial 
act would not be sufficient.?©° 

One may also note the extreme discretion with which 
the coastal state is investcd by the formula of the Final 
Act containing such general words as “public policy," 


t 


Meccurity," and "fiscal interests." 





Pollution Control). 

The British proposal regarding pollution 
control is set forth on the preceding page. Its detail was 
adopted in somewhat different language: 

Horei1gen vessels exercising the right of 
passage shall comply with the laws and 
regulations enacted in conformity with 


international usage by the Coastal State, 
and, in particular, as regards: 


(b) the protection of the waters of the 
Coastal State against pollution of any 
kind caused by vesscls. .. M2) 
the pertinent differences in language may be seen from the 


following chart: 


British proposal Article 3, Hinal Act 

A Coastal State may re- 

qoice TOreiea, ships Forelen vessels exercising 
exercising the right of - the right of passage shall 
innocent passage to com- comply with the luws and 
ply with such regulations regulations enacted in con- 
as may be prescribed by formity with international 
local law: usage by the Coastal State, 


and, in particular as 
Leas 
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(ob) for the probkite- (b) the prolettion of walers 


tion of the wat¢vEs of the Coastal State 

Of tee Cote Olas 

from oil and ships' against pollution of any kind 
IseM VERS caused. by vessels. aan 


Analysis. 
One may take particular note of certain sig- 
mificant provisions of the Final Act above quoted. First and 
a ee ; D0 eee 

foremost to be noled is the clear consensus that the 
Seastal state was not considered to be free at its discre-— 
bon to require compliance with any regulation it might feel 
tt eS 9 | : 


M@aclined to enact. On the contrary, foreign vessels 


were required to comply with laws and regulations "enacted 

an conformity with international usage by the Coastal State "924 
iierefore, “a criterion of usage in the community determined 
mee scope of coastal authority to protect its interests."??? 

Secondly, subsection (b) of Article 6 specifies as a 

particular matter subject to coastal statc regulation "pollu- 
tion of any kind caused by vessels." The Observations to 

this article state that this is one of the PecEc ones woven 
which international law has hitherto recognized as belonging 
meethe Coastal State for this purpose" and "the teri ‘enacted 
must be understood in the sense that the laws and regulations 
me FO be duly promulgated."27" Therefore one finds here an 
ae ly positive recognition of coastal state competence to reg- 
Meave pollution in its territorial sea by vessels engaged in 
passage. The specifics and limits of that competence are how- 


ever not detailed and barely suggested. 
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Further matter twptbLlon«d in the Observarions to 
Articlc 6 must be mentioned. That Observation stables Tlabuly 
"vessels infringing the laws and repulations which have been 
meoperly enacted are clearly amenable to the courvus of thc 

(ay t io Tha = f 0 . 
Coastal state. This statement raises the question 
whether every violation of coastal regulations makes an 


otherwise innocent passage non-innocent. Certainly "subjec-— 
















tion of ships to judicial proceedings could be a much more 
severe interfcrence with the interests of other states than 
Simple exclusion from access."929 For if innocent passage 1s 
to be considered as an effective right of access free from 
@eelous interference by the coastal state, application of 
severe sanctions by a coastal state 1s incompatible with 
Ghat concept of innocent passage. However the current view, 
merembodied in the 1958 Convention on the Territorial Sea 
distinguishes between "violations of coastal law that just- 
ify consideration of passage as non-innocent and subject to 
exclusion, and violations that do not make passage non- 
mmm@ocent but which still warrant other application of coastal 
authoritiy."2?/ Recognition of this aspect of the problem 
Peines to mind the necessity to consider the alternatives 
available to the coastal state In. eniorcime 12S pel luieten 
control regulations and in judging the appropriatencss of 


Senctions. 





International caw. C Oriel cest.om Etiorts 


The Internation? Tay Colmeistion (TLC) addressed 
the question of innocent passage during certain of its 
deliberations preceding: the 1958 Law of the Sea Conference. 
The efforts spent during the JIC meetings dealing with 
innocent passage were in part directed to "make detailed 


Beecification both of the general interests that the coastal 

















Mmeeee 15 entitled to protect in its territorial sea and of 

Be a: - . D8 
the specific regulations it may impose upon passing vessels." 
Mhe general definition of innocent passage put forward by 
the 1940 Hague Conference was preatly altered by the IM. 
Further, certain Comnission members "sought to avoid any 
e1tort to provide, by means of a specification of coastal 
authority to prescribe regulations concermming passage, any 
meme rebe guidance for decisions with respect to innocent 
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passage. 
General Detinition of Innocent Qaceaac 


igot Session 
Under consideration by the ILC when the 
Subject of the regime of the territorial sca was first con- 
sidered was the proposed definition drafted by the Special 
mapporteur, Mr. Francois. It read as follows: 


Article 14. Meaning of the Right of Passage 


1. "Passage" means navigation through the 
PeriiVOrial Sed 16” Gie purpose either of 
traversing that sea without entering inland 


= Le 


walers, or oF pre Gm Megane ci. 
waters, or of tet OM elals aa Seu 
from inland wetlere. 


eo. Passage 1S not innocent when a vessel 
makes use of the territorial sea of a 
coastal State for the purpose of doing any 
acl prejudicial to the security, to the 
public policy or to the fiscal interests 
of that state. 


9. Passage includes stopping and anchor- 
ing, but in so far only as the same are 
incidental to ordinary navigation or are 
mend Cred nececsary by 1 OReemiiagie he mO.aues, 
distress.? 


This proposal was first discussed at the Sixth Session 
cal 
(1954) of the cen McDougal and Burke accurately summar- 
ize that discussion: 


» e« e some members expressed considerable 
dissatisfaction with the formulation of 
Paccur uy, puplae policy om uirseal ante 
ests" . . . In particular, the words "public 
policy" were regarded as much too vague and 
ae permitting an almost unlimited diseretion 
in the coastal state to qualify passage as 
non-innocent. On the other hand, "Tiscal 
interests" was regarded as een ‘Lo 
rather esa concerns of the coastal 
state, -« pe 


Me definition initially adopted by the IIC was in the form 
mecommended by the Rapporteur except that paragraph 2 was 
amended to read: 


Passage is not innocent when a vessel makes 
use of the territorial sea of a coastal 

State for the purpose of doing any act pre- 
Hitecial GO une Securi gy, or public policy of 
that State or to such of its interests as the 


territorial sea is intended to protect.  /im- 


St a8 ee I Mt 


phasis indicates substantive changes./24> 





ms may be readily scon reference to fiscal interests was 


dropped by the IC and a coastal-state-oriented clause added. 
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1952.2 Ciemaon 


The 110 initial forsaulation received wide 
reaction from governments resulling in the Special Rapporteur 
medarafting the article. He renumbered it article 17. It 
mea: 


APoLCLe. 17. Meanine Ciethe sient ol aumeeei, 
passage 


l. Vessels of all States shall enjoy the right 
of innocent passage Lhrough the territorial 
sea. 


e. Passage means navigation through the ter- 

ritorial sea for the purpose either of traver- 
sing that sea without entering inland waters, 

or of proceeding to inland waters, or of mak— 

ange for the high sea from inland waters. 


4. Passage 1s innocent so long as the vessel 
uses the territorial sea without committing any 
act contrary to the present rules. 


4. Passage includes stopping and anchoring, 
but in so far only as the same are incidental 
to ordinary navigation or are ene 
Sery by Torce majcure or by distress.9' 


This new proposal by the Special Rapporteur was 
criticized at the Seventh Session (1955) of the IIC as too 
vague and for leaving too much control over passage in the 


meas of the coastal Sana AS @ Pesult the arovcles 4. 
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again modified, ultimately LO ead: 


Arbicle 17. 


1. Subject to the present regulations, 
vessels of all States shall enjoy the right 
of innocent passage through the territorial 
S5éa e 


¢. Passage means navigation through the 
territorial sea for the purpose either of 
traversing that sea without entering inland 
waters, or of proceeding to inland waters, 
of of making for the high sea from inland 
waters. 
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Dec Pag mci Ea is inmwocecat so LONE, an th 
vessel does not use vhe territorial see 
fox COUNSELING any ACLS Brejuctcials ue 
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the security of the coastal state or com 
trary to the present rules or to other 
rules of intexmmational law. 


4, Passage includes stopping, and anchor- 

ing, but in so far only as the same are 

incidental to ordinary navigation or are 

eee eae by toree meJjeure or by 
Mhis formulation is substantially the provisions of the 
draft article 15 approved by the Tre. 

The result of this drafting is that security was the 
only explicity mentioned interest with which passage would 
have to comply to remain innocent. The 1930 Hague Conven- 
tion proposal regarding abiding by coastal state pollution 
prevention laws and regulations was deleted from the article 
on general definition. It was first moved to another draft 
article and then relegated to the commentary to that article.’ '” 

In summary to 1956, there was some specification of 
the coastal state's legitimate interests to exercise author- 
ity over the passage of foreign ships in its territorial sea. 
Until 1956 there was even seeming consensus on this question 
both of the details of the right and no disagreement about 
Ghe purpose of the listing, namcly to provide a more "pre- 
Bice definition of innocent passage.??9 
As evident from the above descriptions, the roneral 


definition of innocent passage to 1956 is rather abstract. 


the major purpose of that abstractness is said to have been 
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hoo NartoOw comsiepl ammior.ty over passage. "2? Dice atl 


final session of the ILC devoted to the articles on the law 
of the sea, the Fighth, the IIC made major changes in the 
provisions of the articles dealing with the general defini- 
tion of passage and the duties of foreign vessels during 


passage. 


1928 Sesion 
During this Eighth Session the members of 


Pies JiIC simply could not agree on the scope of coastal 


. 352 
authority over passage.” Unsuccessful efforts were made 
to include specification of items beyond "security" which 


could be considered prejudicial activities. Jn the end, 


oe 


article 16 was adopted with only a few minor changes. 
As adopted by the ILC in its final report, article 
renumbered article 15. It read: 


Article 15. Meaning of the right of innocent 
passage | 


1. Subject to the provisions of the present 
rules, ships of all States shall enjoy the 
right of innocent passage through the terri- 
torial sea. 


©. Passage means navigation through the 
territorial sea for the purpose either of 
traversing that sea without entering in- 
ternal waters, or of proceeding to internal 
mavels, Or OL “making Rioy a ae high seas from 


mmoernal waters. 


4. %Passage 1s innocent so long as a ship 
does not use the territorial sea for commit- 
ting any acts prejudicial to the security of 
the coastal State or contrary to the present 
rules, or Lo other rules of international 
law. 











ane. 


4, Paspepe ionclides stoppiiie and aiichipir- 
ing, but orniyei. sO far e008 cove. 
incidental, to ordinary navigation or are 
rendered nectcssary by 2Omee tnad Cusco 10. aie 
ebiishraciek er 


see, 


5. Submarines are required to navigate 
- [= ~ ‘ 
On, pheseurnaces 3 


Pollution control 


igot Session 

The Special Rapporteur placed the pollvu- 
fea control authority in article 17 of his original proposal. 
feewac identical to article 6 of the 1940 Convention's Final 

Pa) | 

Act previously quoted.’’-” This proposal became article 21 
when under consideration at the Sixth Session of the Ties 
since it had been moved to the subsection relating to rules 
applicable to vessels other than warships. The provision 
had previously been in the general definitional section of 
rights of passage. 

Paragraph 1 of this article was amended during this 
session of the ILC, not with regard to the specific examples, 
buG by replacing "international usage by the coastal State" 
With the words "these regulations and other rules of inter- 
national law."97¢ 

The commentary to article 21 states: 

International law has long recognized the 

right of the coastal] State to enact in the 

general interest of navigation special regu- 

lations applicable to vessels exercising the 
right of innocent passage through the terri- 
torial sea. The principle powers which inter- 
national law has hitherto recognized as belong- 


ing to the coastal vtave tor Piers. Dep Ose ise 
defined in this article.?? 





Chee) ack t LOL 
Article el Was renuwhered 70 during the 


peventh Session of the ILC in 1955. It was adopted unani- 


oS, 


mously without Giscussion. Ihe comment to this article 


stated that the "list .. . is not exhaustive of regulations 



















enacted by the coastal State with which foreign vessels must 


a 
1260 Tho article diet 


Comply during their passage . . 
was returned from a subsidiary subsection to the first scc- 
Fion containing the genera] rules. The erbticle has remained 


mma first section of the Convention. 


1920 Session 
The discussion of the JIC during its 
Fighth session in 1956 of the duties of foreign vessels 


S01 centered around the listing of 


during their passage 
coastal laws with which the foreign vessel in passage must 
Comply. Attempts were made to add items to the list.°°* 

That produced an extended discussion on the merits and de- 
Merits of having any list at all and resulted in the com- 

meomtse of a general requirement of the foreign vessel to 

comply coupled with the listing being placed in the commen— 
tary.°°? 
It is reasonably clear from a reading of these dis- 
cussions that at no time did any of the members of the IL 


intend to imply by this action that the coastal state lacked 


meunority to make pollution control laws or that international. 








law did not require the forcigi vEEHE] dh comply with tuett 
so long as thom rules weseo otherwise in conformity with 
internationil lav. Unfortunately, but not surprisingly, 
none of the discussion dealt with any criteria by which to 
gudge the validity under international law of any particu- 
lar coastal state's pollution control laws or regulations. 


1t is clear however that the coastal state did not have 


blanket avihority to legislate and resulate.°- 


In any event the article was again revised to reflect 
these changes and the commentary was expanded to include the 
examples. In vedrafting the article was renumbered article 
fee lhe final draft of article 18 then read: 


Pwicle 1d, Duties of foreiea sips durine 
their passage 


Poreien ships exercising the richt of tmmocens 
passage shall comply with the laws and regula- 
b20nS8 enacted by the coastal State in confor— 
mity with the present rules and other rules of 
international law and, in particular, with the 
laws and regulations relating to transport and 
navigation. 


mee commentary to this article read: 


Commentar, 

(1) International law has long recognized the 
right of the coastal State to enact, in the 
Scneral Wiaberest Of Tavication, special regu= 
lations appli.cable to ships exercising the 
right of passage through the territorial sea. 





(2) Ships entering the territorial sca of a 
foreign State remain under the jurisdiction 
of the flag State. Nevertheless, the fact 
thet they are in waters under the sovereignty 
of another state imposes some limitation on 
Moe exXertres, 01 the @-clusive J JUrISEdicy enmem 
the flag State. Such ships must comply with 
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the lawe and remulatious enacte’l by the 
coastal State in conformity with the present 
rules and other rules of international lam 
and, in particular, with the laws and regulae- 
tions relating to transport and navigation. 

At its seventh session, the Commission thought 
it useful to give the following examples: 


(b) The protection of the waters of the coastal 
otate against pollution of any kind caused by 
ships; | 


(4) 2 >. The Commission comeidered tha, sacn 
a list, which could not be exhaustive, would 
be somewhat arbitrary and preferred to men- 
tion these cases in the commentary without 
including them in the body of the article.2©2 
















A careful examination of this language reveals that the sub- 
stance of it previously appeared in the Commission's report 
Peeoals article. 

This article was ultimately adopted verbatim as 
Broicle 17 of the Convention on the Territorial Sea and the 
Contiguous Zone. It appears in the subsection containing 
mules applicable to all ships. Unfortunately the commentary 
Was deleted entirely from the Convention. 

Before turning to a consideration of the relevant 
work of the 1958 Geneva Conference on the Law of the Sea, 
mone final matter regarding the Ili@'s efforts should be men- 
Gioned. As noted previously, one must exanine the question 
Of the relation between innocent passage and adherence to 


coastal laws and the protection of the latter by prohibiting 





passepe aes non-inmocent. Althouweh the coments of one 


member of the Cothmission appears to indicate that these 


a : , 46€6 ' : 
concepts ere separable and distinct,? . that view 1s clearly 


rejected by the 110 in its comnentary to article 15 dealing 
wilh the meaning of the right of passage: 


(4) For the right in question to be claimable, 
passage must in fact be innocent. It will not 
be innocent if the ship commits any of the acts 
referred to in paragraph three. . .. /l'/he more 
geeneral expression in paragraph three . . -« 
covers, inter alia, questions relating to cus- 
toms and “health as well as the interests enumer- 
ated in the comment to article 18 /duties of 
foreign ships in passage 






It therefore appears that the IIC felt that a coastal state 
had the authority to prohibit passage of a ship in violation 
fi its pollution control laws, presuming that those laws or 


regulations were themselves consonant with international 


5S _Geneva © Con erence son wie 
Taw of the Sea 
General Definition of Innocent Passage 

McDougal and Burke properly identify the three 
Principle controversies at the 1958 Conference regarding 
Metinition of innocent passage a6 involvine (1) “the ewe 
Sion for a general definition of innocent passage," (2) "the 
desire to provide that prohibition of passage as non-innocent 


WaS separate from requiring conformity with coastal laws and 





regulations," and (4) “Ug deleBion of thes reference to 
Pother rules of internutional law’ as a condition for anno 


68 , . ; 
12 Resolution of the controversi-e ore 


cent passage. 
Conference however provides little guidance to the specifics 
Of coastal state authority regarding pollution control. 
mevertheless a statement of the resolution is helpful at 
least to maintain perspective as to Cue Ween ie of the re- 
meeeus of the conference. 

With regard to the first question, the First Committee 
ema later the Conference adopted as a general definition 
Seaosage is innocent so long as it 1s not prejudicial to 
1 DOO 


Mie peace, good order or security of the coastal State. 


miss language was adopted as a compromise between the extreme 





positions put forth favoring flag nations (only "security") 
mma coastal states (simple “interests") for competence of the 
coastal state. 

The second question involved attempts to distinguish 
coastal state competence to prohibit passage as non-innocent 
ena coastal competence to prescribe regulations to which 
passing vesscls must comply.?/? Tie provlem LS °lae seme 
as adverted to previously: whether the sanction of pro- 
hibition of passage may be applied by the coastal state to 
any violations of its laws and regulations. If the concepts 
Pee Separate, the implication is that the coastal state may 
not prohibit passage as non—innocent in sanction for vio- 


/me56i0n of its rules. "This conclusion needs mere statement 





= Set afi ‘ A. .° 4 dt ‘ _ + 
me provide 1ts o@” refutation. "24 McDougal ard Burke con- 


mode that "the object of the distinction 2 2 Yevoer we 


Pm 1.erentiave the sanctions avallable to therco 2-12). 


eit 470 — 
mee protection of its interests. "2/6 This differentiation 


Mensvated as follows: 


HOr Violation of coastal preéecrip men. 
(whether executive, legislative, administra- 
tive, or whatever) relating to interests 
broadly formulated as "peace, good order or 
security," /article 14 paragraph 4/7 the 
coastal state would be competent to prohibit 
passage as non-innocent. 


Hor lallure to comply with ouher coastal laws 
farticle 17/7, however, passing vessels could 
not be excluded from the territorial sea, but 
imicy CeulasbO subjected Gomouner forme ot 
weaceal auchority.2/23 














As acknowledged by McDougal and Burke, this interpretation 

4S not based on any such distinction apparent on the face of 

ihe articles but is supported by testimony of the partici- 

pants that this was their objective.°’~ 
The third controversy at the 1958 Conference related 

GO attempts to eliminate reference to "other rules of inter- 

national law" in the definition of innocent passage in the 

WC article 15 paragraph 2, Oe It too was ultimately re- 

tained as part of the second sentence of article 14 paragraph 

Bnd appears to be part of the same dichotomy just discussed. 

However, McDougal and Burke appear to analyze the situation 

Porrectly as simply 

io indicate that violation of international 

law prescriptions protecting lesser interests 


does not deprive passage of its innocent char- 
acter. On the other hand, infringement of 





more fundamental prescriptilous, such as 
those of the United Nations Charter, would 
clearly justify prohibition of passage as 
Mone I nmeeen ve 7/6 


lt should also be noted that the Conference deleted 


the ILC's phrase "a ship does not use the territorial sea 


"270 on the proposal of the United 


no/9 


for committing any acts, 
B78 , i | 

muabes since 1t was ‘considered to be ambiguous. 

Ambassador Dean simply stated his delegation "favored a more 


general formulation, and did not believe it was necessary 










to mention the kind of acts thal rendered passage no longer 
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mamocent." ine "sim of his amendment was Ge mae sre 


PDrovision as unambiguous as possible" since "the right of 
innocent passage was so important, "7° As stated by McDougal 
and Burke, the result of that amendment is that 


Convention Article 14(4) no longer restricts 
coastal competence to prohibit passage to 
considerations arising from incidents occur- 
ring in the territorial sea. Jt is now open 
to the coastal state to take other factors 
mage accOulo, Ticluding, fom vexample, thie 
purpose of the projected passage, the cargo 
earr ed and destination in a third state.202 


Pott om Coup rel), 
Great Britain proposed an amendment to article 
18, duties of foreign ships during passage, to include 
specific reference to pollution control: 


Delete “in conformity with the present 

rules and other rules of international law 

and, in particular, with the laws and reg- 
ulations relating to transport and navigation” 
and substitute "to secure the safety of navi- 
Sation through the territorial sea, the pro- 
tection of channels and buoys and the prevention 
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of pollution, provided th se are in conitormm oy 
with international law.- 


‘83 
It is evident that this amendment had its antecedents in 
the British proposals at the 1940 Hague Codification Con- 
ieerence . 

This amendment, unfortunately, was discussed only 


584. 


once in the First Committee, at the 2/7th meeting when 















bir Gerald Fitzmaurice of the British delegation stated the 
reasons for their amendment: 

At one state, the Commission had inserted 

in its draft an enumeration of the types 

of laws and regulations applicable but had 

later modified the text on the ground that 

it might fail to be exhaustive. His dele- 

gation considered that in fact only laws and 

regulations pertaining to the matters in its 

second amendment /quoted above/ were really 

applicable, so that such a text would make 

for greater precision. 29) 
No further discussion of this amendment was held at that 
meeting. This article was next discussed at the 44rd meet-— 
ang but it was not dealt with substantively. The concern 
was with a Mexican proposed amendment which would have 
Tequired the ship's passage to be in conformity with inter- 
nhational law as well as with coastal state laws and regula~ 
tions which themselves would not be expressly subject to 
international law. Considerable opposition to this Mexican 
proposal was naturally expressed. At the 34th meeting that 
proposal was first adopted?°° and then rejected on a vote on 


the whole of article 18.7°" Thereafter at the 46th meeting 


the original Commission proposal for this article was adopted 





-_ 
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unanimously .? . 


Therefore by a procedural maseuver in which the British 
proposal was never really discussed and never came to a vote 
-—- and apparently was never formally withdrawn --- the Il('s 
formulation of coastal states' right to impose laws and 
regulations on foreign vessels was adopted. There are no 
Comments to the convention's articles as with the Il@'s, and 
moms there is no explicit statement that pollution control 
is within the scope of coastal state authority under inter- 
national law to regulate as against foreign vessels in 
passage. Nevertheless the summary records of the First 
Committee of the 1958 Geneva Conference on the Law of the 
pea do not indicate that there was any rejection of the II0's 
comments as stated by Sir Fitzmaurice. 


Pibernavlonal Contenence on) Varine 
Mollution Damage, 2969 





There iS no international convention which specif- 
ically gives a coastal state a right to make a unilateral 
fmeguirement of financial responsibility a prerequisite to 
message through the territorial sea. The specific subject 
of financial responsibility is of very recent vintage in 
this context and was not discussed at or prior to the 1958 
Geneva Conference. 2° Perhaps the first international con- 
Sideration of this question in formal conference was during 
the International Legal Conference on Marine Pollution Damage, 


1969 held in Brussels under the auspices of IMCO. 





This claim war considered in the conteS@t of the dratl— 
mae of the International Conventaon on Civil) Iiapaiaieee 
= , 490 ; 
S21 Pollution Damage: which was belng handled by the Com- 
Maittee of the Whole Il. The pertinent draft articles under 
consideration at that time read as follows: 


Article iil 


le. <A Contracting State shall not permit a 
ship under its flag to which this Article 
applies to trade unless a certificate has 
been issued under paragraphs 2 and 14 of 
rons. Article. 

is. YUbieery to the provisions of this 
Article, each Contracting States shall en- 
sure, under 1ts national legislation, that 
insurance or other security to the extent 
specified in paragraph 1 of this Article is 
maintained in respect of any ship, where 
ever registered, entering or leaving a port 
Biatvsibermi tory, Or approaching, or leavyins 
an off-shore terminal in its territorial 
waters, if the ship carried more than 2,000 
mons Of O21] in bulk as cargo. 










With minor amendments this language was ultimately adopted 
and signed as part of Article VII, paragraphs 10 and ll, of 
De 


fee Civil Inability Convention. However, during one of 
the last meetings of the Committee of the Whole II, an 
amendment was offered which would have specifically permitted 
States to require certificates of financial responsibility 

of ships engaged in innocent passage. 

This proposed amendment read: 

14bis. A Contracting State may require, 

under its national legislation, that in- 


surance or other security to the extent 
specified in paragraph 1 of this Article 








1S mslutalwad im resect of ary ship, 
wherever Vee? SGawod , pasciie  Toouen 
its territorial waities (beth Sniteirmned 
waters and territozial er eee 


This amendment was proposed and supported primarily by coastal 


states without a large maritime fleet. Spain, France and 


biel 


Boe. 


Italy alone of the 15 largest merchant fleet nations 
Supported the proposal which was introduced by them. 

The argunents in favor of the proposal were: 

Gl) s"to. inerease the provecpion aAttiorded torcon tl 
States, which at present were inadequate gince nothing was 
said about potentially dangerous ships not necessarily arriving 
at the port of a coastal State but passing through its terri- 
torial waters."?7° 

(2) "The amendment did not place any obligation on 
the coastal State; it merely allowed it an option. "22" 

(3) "The proposal was entirely compatible with existing 
maivernational law. .. . With regard to the right of innocent 
passage, paragraph 5 of Article 14 of the 1958 Geneva Conven- 
tion on the territorial sea allowed the coastal State to make 
and publish laws and regulations concerning foreign fishing 
messels in oe territorial sea. The intention of the amend- 
ment was not to impose a unilateral law or to give a blank 
Cheque to any State to stop tankers. His delegation /Spain/ 
only wanted what was compatible with international legisla- 
tion and was anxious that the provision of the Convention 


should be complied with. "778 








Ce) Wiraeic acceptable to apply the parag 


> 


Pap. oma 
1.2 . 1 r t wee : Teo) 
Meeships carrying more than 2,000 tons of ofl 
Opposition to the amendment was expressed by countries 
with the largest mercnant fleet and was expressed in terms 
of the right of innocent passage. The delegate from the 
Netherlands stated: 


He did not understand how it could be pos- 
sible to control ships passing through the 
territorial sea except by stopping and 
boarding them, and that would be a contra- 
vention of international law. <A coastal 
State could not hinder the innocent passage 
of a ship. Sanctions could be imposed only 
in the ports visited, not during innocent 
passage .00 


ford Devlin from Great Britain was even more emphatic: 


If the amendment was intended to cover inter- 
national /internal/ waters his delegation could 
accept it; but if 1t was meant to apply to the 
territorial sea, they had no doubt that it con- 
flicted with the provisions of the 1958 Geneva 
Convention, which states quite categorically 
that a coastal State must not hamper the inno- 
cent iGelsis ie of a2 ship theme ies tere lommar 
sea. al 


The United States chief delegate, Mr. Neuman "stated he 
sympathized with the aims of the movers of the amendment but 
shared the concern of those who had spoken about the serious 
meeect 1t could have on the right of innocent passage. If 
ancluded in the Convention, it could prevent its ratification. "°F 
The Fetcpate from the Soviet Union stated flatly that "there 

was a eee sal ly recognized principle of international law 
regarding the innocent passage of ships, and the amendment 


Sontlicted with that principle." '¥? 





The coastal states won this battle in compittee but 
lost the war in plenary session. The vote in committee was 
mo in favor, 17 against with seven abstentions, ~~ with 11 
ei the largest merchant fleet nations not able to persuade 
the coastal states. 

This amendment was thereupon referred along with the 
rest of this draft of the Civil Liability Convention to a 
Drafting Group. ‘That Group reported out this amendment as 
paragraph le of a renumbered Article Vin. Perhaps 
fortuitiously, the Drafting Group did not add what was meant 
by “territorial waters" to this paragraph as had been added 
in the early discussion in committee. 

On the last day of the conference, November 27, 1969, 
during final voting on this convention, the United States 
called for a separate vote on this paragraph le. The mari- 
time nations won this time. Only 14 states voted in favor 
of the amendment, c4 voted against it, and seven nations 
again abstained. 7° 

What then does one make of this? The amendment would 
have recognized the right of a coastal state to impose on 
ships engaged in passage without stopping through the terri- 
wOrial sea a requirement that they have certificates of 
financial responsibility (or the equivalent) even if they 
had no intention of making for a port or otherwise passing 
through the internal waters of the coastal state. The amend- 


ment would have recognized as valid what the United States 





has done in section 1]1(~p)G) of the WOM aid its Impl eniating 


S 
regulations and the Canadian government claims the right to 
do in Arctic shipping safely control zones. 

lowever this proposal was defeated in plenary session 
of the conierence by almost a two-to-one vote. Jt seems fair 


fs 


Gemassume, since the record of any roll call vote is nowt 


available, that many of the coastal states which had origin- 


og The 


ally joined with france and Spain switched sides. 
inference may then perhaps fairly be drawn that the interna- 
tional community represented at the IMCO conference does 

mot now —-—- or yet -- recognize that method of coastal state 
protection as valid indernational law. It is clear that the 
arguments made on both sides witn reference to the 1958 
Territorial Sea Convention do not reveal any real understand- 
ing of where the pollution control authority is based in 

feeb COnvention, not even by the British delegate whose 


sovernment had been previously the strongest claimant for 


meeress recognition of that specific coastal state authority. 


Evaluation of kxisting Regime 

That then appears to be the state of the international 
jaw of innocent passage as it related to coastal state author- 
ity to exercise pollution control in the territorial sea. In 
summary both customary and conventional international law 
recognize that the coastal state has competence to exercise 
Some measure of pollution control in the territorial sea 


maech may properly restrict a foreign vessel in the use of 
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the territorial sea. It is equally cledr that the Parameters 
of that coastal state right are neither fixed nor even staked. 
mie subject of specific kinds of coastal claims Go o11%een— 
fron conlLrol in the.territorial sea are simply too recenura 
development for the international community to have developed 
any rules. The only known international consideration of a 
Particular attempt to authorize coastal states to uasxetemiare (oul IL 
tankers to have proof of financial responsibility as a con- 
dition of entry into territorial sea for purposes of passage 
warough those waters rejected that claim as contrary to the 
flag states' interests in freedom of the seas. 

Further a majority of the non-U.S. flag merchant 
vessels have, without protest, complied with the only imple- 
mented coastal claim to require financial responsibility for 


408 


oil pollution damage. The reason(s) for such compliance 


are unknown. It may be that all those vessels are expected 


4088 or it may be that the 


at some time to enter U.S. ports. 
vessel owners did not want to "fight about it." Nevertheless, 
such shipowners may be more reluctant to comply with future 
financial responsibility requirements of other nations -- 
Meeolcularly if the limits of liability or the theory and 
nature of liability differ in each or even a small number of 
mae some 1°26 coastal states and islands of the world today. 

inverioulena! Reowlauuon Of O11 

Pollution in General 


incernational regulation of o11 pollution became pos— 


Sible only many years after national legislation was enacted 
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end found not to be totally eiiective.,  ~ hie ere 
repulation has been traditionally limited to control in the 


{ 


high seas only. The first international convention to come 
i... eee ee a i ee) 
mato force was the 1954 O11 Pollution Prevention Convention. 
This convention set up prohibited areas of the high seas but 
contained no effective enforcement provisions. It relied on 
legislation of the flag state to punish violators even though 
flag state legislation was quite varied in its effectiveness. 
This convention was amended in 1962 to bring more 
ships under its regulation and also expanded the prohibited 
417 


areas. But the amendments did not include any effective 


eaeeorcement provisions. 


412 414 


Given impetus by the Torrey Canyon disaster, IMCO 
sponsored the International Legal Conference on Marine Pollu- 
tion Damage held in Brussels during November 1969. This 

conference adopted amendments to the 1954 O11 Pollution Pre- 
vention Convention prohibiting all intentional discharges of 


+ 1A However the amendments do not add 


Oz! on the high seas. 
any effective enforcement provisions, leaving enforcement with 
the flag state. The conference also produced two conventions, 
one designed to authorize and control soueeat state inter- 
vention on the high seas to abate oil pollution from damaged 
ships. '1? The other oscars 1 6r set up an international scheme 
to regulate the civil liability of tanker owners for oil 


pollution damage to public and private coastal interests. 


That convention included a scheme to provide some compensation 





: ne hes AG 
feo victims Of o11 pollution,  — 


The Civil liability Convention requires each owner of 


e/ 
a ship carrying more than 2,000 tons of oil in bulk to main-— 
tain insurance or other financial responsibility in an amount 
equal to the limit of his liability. Certification of 


compliance with this financial responsibility requirement 


ALS 


lies with the flag state. Enforcement of this provierer 


is unusually effective: no state may permit such a ship 


under its flag to trade unless it has such a certificate, ~? 


and 


pubject to the provisions of this Article 
/NII/, each Contracting State shall ensure, 
under its national legislation, that insur- 
ance or other security to the extent speci- 
fied in paragraph 1 of this Article is in 
force in respect of any ship, wherever regis- 
tered, entering or leaving a port in its 
territory, or arriving at or leaving an off- 
shore terminal in its territorial sea, if the 
ship actually carries more than 2,000 tons 

of o11 in bulk,.*<0 





Thus enforcement occurs during the normal customs clearance 
mrocedure. 


a ee ae LOlLes 


Pursuant to a Conference resolution, 
for an International Convention on the Establishment of an 
international Fund, funded by a levy on oil carried as cargo 
at sea, for the supplementary compensation of o11 pollution 
damage to a total of $30 to $60 million beyond a polluting 
vessel's liability under the Civil Liability Convention, 


A? 


have been drafted by the IMCO Legal Committee. The Fund 


would also indemmify shipowners for liability under the Civil 





Tiability Convention betweha a mininum amount, proposed as 


mne 1957 Brussels Limitation of Iiability Convemeucrm = 

amount of $67 per ton/maxinum of $7 million, and the maximum 

amount under the Civil ‘iiability Convention of $44 per ton, 
Aol 


maximum of $14! million. A two-to-three week diplomatic 


conference to adopt this convention is currently scheduled 


moebegin November 29, 1971 in Brussels. (©? 


Private Transnational Efforts 


at Compensation 


Industry-sponsored insurance efforts have recently 
flourished -- or become visible. *<° Placed into effect 
recently are cooperative insurance schemes by tanker owners 
(TOVALOP) , ©? bulk o11 cargo owners (CRISTAL) t? and owners 
of offshore and onshore oil facilities (0.I.L.).’°? CRISTAL 
alone is specifically designed to fill a part of the insur- 
ance gap until the international compensation fund is estab- 
lished. 

TOVATOP is a voluntary plan intended to encourage 
immediate action be members to clean up pollution resulting 
from a negligent discharge of o11 from a member's tanker 
(regardless of the degree of fault). The agreement is in 
full force with the owners of more than 80% of the tanker 


+30 Under this plan 


tonnage participating in the plan. 
national governments -- but not private persons -- can be 


reimbursed, up to a maximum of $100 per gross ton of the 





tanker discharging the oj] or $10 million whichever is lesser, 
for reasonable and voluntary prevention or clean up expenses 
incurred. The tanker owner is encouraged to act quickly to 


clean up, since he may recover from the fund his reasonable 
clean up costs. Clean up by a national government of private 
beaches is reimbursable by the fund. The tanker owner carries 
the burden of disproving negligence. TOVALOP does not cover 
fire or explosion, consequential or ecological damage. The 
plan began January 7, 1969 for an initial term of five years, 
renewable for successive two five year terms. ‘7+ 
CRISTAL 1s an interim voluntary insurance plan that 
will provide compensation to third-party victims not eligible 
for compensation under TOVALOP who are damaged by oi1 pollu- 
tion from a sea-going tanker covered by TOVALOP. CRISTAL 
went into effect April 1, 1971 after petroleum companies 
representing ownership of 80% of the world's crude and fuel 
oil carried in tankers covered by TOVALOP signed the agree- 


mene oe 


CRISTAL will remain in operation until the Inter- 
national Fund for the Compensation of O11 Pollution Damage 
supplementary to the Civil liability Convention comes into 
operation. CRISTAL will also terminate if TOVALOP terminates 
before the Civil Inability Convention comes into force, or 

1f the Civil liability Convention does not come into force 
by scone she WSS es Under CRISTAL $40 million is the maxi- 


mum compensation per single incident, including amounts paid 


under TOVALOP, existing law or any other funds paid to cover 
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international Hriorus ai.Gedera! 
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The North Atlantic Treaty Organization (NATO) Committee 
on the Challenges of Modern Society (CCMS) convened in Novem- 
ber 1970 at Brussels, Belgium a conterence on Pollution of 
the Sea by Oil Spills. ?27 There 1t was recognized that the 
NATO nations were uniquely involved in the problems caused 
by intentional and accidental oil spills because they control 
moder their flag or through their nationals about 75% of the 
tanker tonnage of the world and because more than 70% of the 
world's annual oil production enters their coastal areas and 
ports. © At the urging of the United States, 12" the con- 
ference resolved "to achieve by mid-decade the elimination 
of intentional discharges of oil and oily wastes into the 


nS 


sea and the minimuzation of accidental spills. The 


December 1970 NATO Ministerial Meeting approved, based on 
this conference's actions, in which the NATO nations resolved 
"to start work at once in order to achieve by 1975 if possible 


but not later than the end of the decade, the elimination of 
l 
intentional discharges of oil and oily wastes into the sea. >? 
This meeting also produced resolution to support and accelerate 


work in IMCO with a view to achieving the policy objective.” 


2y/t 7] 


As previously noted, in June 1972, there will be a 


U.N. Law of the Sea Conference. To date the jurisdiction of 


) 


these conferences with regard to pollution prevention and 
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Oil Pollution Prevention 


and Control Techniques 


Introduction 

There is a growing recognition ee the problem of oil 
spilis can only be solved by preventing o1i1 spills from occur- 
ring in the first place and minimizing the harm of the spilis 
when they occur. The 1926 Intergovernmental Conference of 
Maritime Nations held in Washington, D. C. was split on the 
necessity for complete prohibition of all discharged of oil 
macro the oceans. 2 The 1926 International Shipping Confer- 
ence, made up of private ship owner organizations, did pro- 
duce a cooperative agreement to refrain from discharging 
oily waters within 5O miles of any coast.) *t That remains 
tae standard rule in force today. '? The efforts of the 
League of Nations between 19434 and 1946 were aie oie lauiestne Vo 
The 1954 International Conference on Pollution of the Sea 
by O11 recognized that "the only entirely effective method 
of preventing oil pollution is the complete avoidance of 
Toh aay 


Ghe discharge of persistent oils into the sea... 


very recent statement of a political scientist is quite 
explicit: "the only way to successfully manage / Site Olt 
feriis is to protect then, "V8 


key area in avoiding pollution of the seas is competent, 


The industry agrees: The real 
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prudent seananship. lt 1s a question of disciplined and well 
trained crews. lt is a question of crews and masters who 
are responsive to the direction of top management in the 
Peianies."**? 
As is well known neither that conference nor subsequent 
efforts have achieved the desired result. However the more 
recent and on-going efforts are significant and fo rcemu 
evidence that such e goal may well be achieved. Some know-- 
ledge of these efforts as viable alternatives is necessary 
ema realistic appraisal of the coastal claims to financial 
responsibility, particularly where the objectives of those 
claims is to reduce or eliminate in the first place oil spills 
in the oceans as opposed to a more limited and direct objec- 
tive of insuring compensation for damages caused by oil 


spills. A sampling of these efforts is set forth in the 


sections of this chapter which follows. 


IMCO 


The Intergovernmental Maritime Consultative Organiza- 
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mon came into formal existence March 17, 1958. Among 


Sener functions, IMCO provides a forum for continuing exchange 
among the world's maritime safety administrations. It con- 

mecca the 1960 Conference on the Safety of life at SQ, 25 
and the 1962 Conference which produced amendments to the 1954 


De A brief description 


Oil Pollution Prevention Convention. 
of the structure and operation of IMCO will be helpful to 


Mmecerstand the nature and status of the work of IMCO. 





The main body of iNCO is the Assembly in regular 
session every two years. The administrative body of IMCO 
is the Council, composed of 18 states, which usually meets 


twice a year. Subordinate to the Council are three committees: 
Legal, Facilitation and Maritime Safety. The Maritime Safety 


ASA 


Committee 1s the primary action activity. lts membership 


of sixteen states is weighted in favor of the largest ship- 
owning nations. '?? 
Currently the Maritime Safety Committee has eleven 
working subcommittees structured according to technical 
Matters handled. These are Marine Pollution, Tennage Measure- 
Ment, Subdivision and Stability, Fire Protection, Radio 
Communications, Cargoes and Containers, Safety of Fishing 
Vessels, Carriage of Dangerous Goods, Iifesaving Appliances, 
pafety of Navigation, and Ship Design and Equipment. ‘7° 
important 1S the fact that the work on the IMCO 
technical program is done by the representatives of the 
member states and not by the small Secretariat. This arrange- 
ment produces "a steadying effect because proponent and 
advocate are obliged to personally undertake /sic/ the basic 
research to document and support their proposals [sic7'?! 
Meetings of these various bodies of IMCO occur about 24 times 
a year. 2° ine i Line product of COS a eco uae 
adopted by the Assembly after consideration by the appropriate 


subcommittees, committee and Council. '°? Since the IMCO 


jmesolution 1s in the form of a recommendation and never a 
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concerned to adopt the recommendation if it desires. © 


1i950= 1906 1s] Ompey Calaaon 


From 1958 until 1966 IMCO had produced agreement 
On a significant number of matters relating to oil pollution 
prevention. These included: /°! 

G@) standarndivedadayvand) nicht rigged for ocean- 
ographic craft and structures; 

(2) recommended maintenance of certain navigation 
fights in islets in the Red Sea to enhance safety of tankers 
and other vessels plying those waters; 

(4) endorsed the separation of traffic in the Strait 
of Dover and improvement of the pertinent navigational aids; 

(4) developed jointly with the International Labor 
Organization a guidance document on the education and train- 
ing of masters, officers and seamen; 

(5) revised the International Code of Signals; 

(6) agreed upon lights and shapes for dracones under 
tow; 

(7) promoted the extension of weather reporting 
services; 

(8) agreed to encourage provision of spaces onboard 
ship for the separation, clarification or purification and 


carriage of slop oil by allowing such spaces to be deducted 


from gross tonnage in determining net tonnage; 





( 9) recommended the performance of navigational 
jaghts in large vessels with high superstructures ai; end 

(10) conducted in 1966 a major international confer- 
ence which updated the International Load Line Convention 


AG? 


or 1940 including for the first time requirements for 


the interna] compartmentation of cargo ships. 


1967 Post-Torrey Canyon 
The May 1967 special meeting of the IMCO Council, 
called at the request of the British, produced additional 
work in pollution control. They have been divided into 
three categories: '©? 
(1) Preventive measures: 
(G)) Seaanes. 
(bo) shore guidance; 
Ce) Ser ece eo Cc plone. 
(d) navigational equipment; 
(e) officer and crew training; 
(2) use of automatic pilote: 
(ge) construction and desien of tankers; 
(h) identification and charting of hazards. 
(2) Remedial measures: 
(a) procedures in the event of accidents; 
(bd) research in oil clearance. 
(4) Tegal measures: 
(a) legal rights of coastal states; 
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(c) liability in event of accidents; 
(d) compulsory insurance for tankers; 
(e) movement of salavage equipment. 


Previous mention has been made of most of the legsl measures 


which were considered by the Legal Committee. 


1968 





In 1968 the IMCO Assembly met in its fourth 


extraordinary session and adopted about thirty resolutions, 


two-thirds of which were related to pollution control. These 


resolutions concerned: 


AGL 


Resolution No. 

146 -- amendment of the Safety of Infe At Sea Conven- 
tion of 1960 (Solas 1960) to require radar, radio 
direction-finding gear, gyro compass, echo sounder, 


nautical publications and use of automatic pilot. 


147 -- requiring masters to report all incidents in 
which they are involved to a government appointed 


officer or agency if an oil spill occurs or is probable. 


148 -- government implementation of arrangements to 


deal witn significant oil spillage from ships. 


149 -- regional cooperation in dealing with signifi- 


cant spillages of o11, such as among the North Sea 


countries (and which was implemented in the Agreement 





for Gooperation in Dealing with Pollution of sGhe Norvh 


Sea by O11, June 9, 1969 


me 


150 -- research and exchange of infornation on methods 


“T) 


for disposal of o11 in cases of significant spilis- 


151 -- government cooperation in detection of offeriegs, 
enforcement of provisions, and investigation of in-.. 
fractions of the 1954 011 Pollution Prevention Conven— 


USO ale 


152 -- encouraging development and use of any possible 
system or device whereby oily mixtures from tank 
cleaning or ballasting are not discharged into the 


SCA. 


154 -- urging review of national laws on penalties 
for unlawful discharge of o11 outside the ever veriel 
sea to insure adequate severity, to improve penalties 
if necessary and submit study and results to IMCO. 

In addition prosecuting authorities were to be given 
instructions to enable systematic proceedings to be 
taken against any unlawful discharge of o11. Also 
proposals to amend again the 1954 011 Pollution Pre- 
vention Convention to penalize more severely unlawful 


fol lULPOn . 


154 -- reports by governments of installation or 


emences OL Ol) reception facilities to MNCOsior 


distribution, encouragement of study.es on how facilities 
can be used more erfectively and encouragement of ships 
under their flags to use available shore reception 


aC dl ke ae 


155 -- the Maritime Safety Committee insuring that 
amendments to the 1954 Oil] Pollution Prevention Con- 
vention, particularly regarding prohibitine digeharae 
of 011 outside the prohibited zones, be proposed in 
time for the next Assembly, and determination of the 
need for amendment regarding detection and enforce- 


ment of deliberate pollution. 


156 -- ships being required to carry an efficient 
electronic position-fixing device suitable for the 
trade where used and preparation of corresponding 


amendment of SOLAS 1960. 


157 -- recommendation on the use and testing of ship- 
borne navigational equipment. Importance of making 
most effective use of all navigational aids to be 
brought to notice of ships' masters. Operational 
tests of shipborne navigational equipment be carried 
out as frequently as possible at sea, particularly 
when hazardous navigation is expected. Tests to be 
recorded in the Log Book. Encouragement and develop- 


ment and use of reliable speed and distance indicators. 
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158 ~- recommendation on port advisory services, 
particularly in terminals and ports where noxious or 
hazardous cargoes are handled, and requiring masters 


to give early indication of expected time of arrival. 


159 -- recommendation of pilotage services to be 
organized asa contribution to safety of nayieariene 


Defining ships for which pilot services to be mandatory. 


160 -- recommendation on data concerning maneuvering 
capabilities and stopping distances of ships to be 
avallable on the bridge for various conditions of 


draught and speed. 


161 -- recommendation on establishing traffic separa- 
tion schemes and areas to be avoided by ships of certain 
classes. Adoption of terms, definitions and general 


principles concerning trafiiie Separation and Goutine. 


loe -- recommendation on additional day and night 


signals for deep-draught ships in narrow channels. 


171 -- convening the 1969 Brussels International 


Conference on Marine Pollution Damage. 


i7e -- recommendation for uniform application and 
interception of Regulation 27 of the International 
Convention on Load Lines, 1966, governments recommenced 


to give effect to the recommendation as soon as possible. 





174 -- participation in official inguirrecmuna. 


Nae “Caciel taco 


At the sixth regular session in October 1969 the 

Assembly adopted another eleven resolutions related to oil 

pollution. These were: *°° 
Resolution No. 

17> -- adoption of the 1969 amendments to the 1954 


Oil Pollution Prevention Convention in part encouraging 


greater use of the load-on-top procedure. 


1/76 -- after noting the U.S. Conference on the Human 
Environment scheduled for 1972, decided to hold 
another International Conference on Marine Pollution 
in 1974 to consummate agreement on international 
restraint of contamination of the sea, land, and air 
by ships, vessels and other equipment on the marine 


environment. 


177 -- recommending performance standards for naviga- 
tional lights to insure early identification among 
vessels of their respective attitudes and conditions 


@r OperatLon. 


178 -- recommending adoption of rules for positioning 
of navigation lights to increase accuracy in estimat-— 


ing the aspect of observed ships. 





179 -- recommending establishment of shipping routes 
through offshore exploration areas to ensure that 
exploitation of sea-bed resources does not obstruct 


shipping routes. 


180 -~— recommending dissemination of the location 
of off-shore platforms by Notices to Mariners and/or 


radio warnings. 


182 -- recommending the fitting of off~shire platforms 
and associated ships, airfraft and land stations with 


maritime mobile safety radiocommunications equipment. 


186 -- adoption of traffic schemes in the approaches 
to New York Harbor, Santa Barbara and Delaware Bay, 
along with schemes for other areas in Europe and 


Seon Mere O° 


188 -- recommending superceding by "Document for 


Guidance--1968" of earlier-approved one. 


189 -- authorizing a study on the need of centralizing 


in IMCO the statistical experience of oil spills. 


192 -- authorizing study and preparation for a confer- 


ence revising the Regulations for Preventing Collisions 
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at Sea, 1960 to be held in 1976. 
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During 1970 the Legal Committee's Working Group 
on the Establishment of an International Compensation Fund 
for O11 Pollution Damage made substantial progress on draft-— 
ang that convention. ‘©? 

At 1ts 2lst session in February 1970, the Maritime 
pafety Committee agreed on two recommendations which will 
be submitted to the Seventh Assembly for adoption. The first 
dealt with maneuvering data and supplementary information 
for each ship to be available to the master to give him 
maximum information on the performance of his ship in emer- 
gencies. The second relates to steering gear for tankers 
about 20,000 gross tons. '/° 

The Maritime Safety Committee's Subcommittee on Ship 
Design and Equipment reported in 1970 that present technology 
of ship design and construction afforded no immediate 
ieectlLcal means to reduce the risk of collision or stranding, 
but that new devices such as high-powered lateral thrusters 
braking devices and controllable pitch propellers could’ pro- 
duce improvements and research on them was underway in 
several countries. ‘“1 At the October 1970 meeting of the 
Maritime Safety Committee an interim recommendation was 
adopted that no further increase in tank sizes should be 
contemplated and set a provisional upper limit of 40,000 


Subic meters for a wing tank and 50,000 cubic meters for a 


center tank on oil tankers. The Subcommittee on Ship Design 





and equipment wac instructed urgently to determine feasible 


eed 2 ' e : A ae rab <i 
reduction in tank size limits. (2 


A971 

The Maritime Safety Committee in March 1971 adopted 
additional traffic separation schemes bringing the total to 
le and additional schemes are under active donsiderat one! 
In addition the Maritime Safety eamieet ice directed the Sub- 
committee on Safety of Navigation to study the recent inci- 
dents in the Fnglish channel '/? relative to a possible need 
to unify the buoyage system used in international waters, 
particularly those marking wrecks and other dangers to ship- 
ping; approved performance standards for navigational radar 
equipment; and adopted a recommendation on improving the 
meerability of the steering gear on large ships. The Committee 
also authorized studies on promulgating navigational warnings 
to shipping and on enhancing safety of navigation through 
mime ooraits of Dover. Additional amendments to the 1954 Oil 
Pollution Prevention Convention were prepared to prohibit 
discharge of oi] within 50 miles of the Great Barrier Reef 
SB . the northeast coast of Australia. Pursuant to previous 


Miection' © 


the Committee considered the works of the Sub- 
committee on Ship Design and Equipment to reduce the size 
of individual tanks on supertankers. The Maritime Safety 
Committee, as a result of those studies, proposed another 


amendment to the 1954 011 Pollution Prevention Convention to 


require that no more than 40,000 cubic meters of oil would 





be discharged from any single tank breached in a collision 
= fe ai va Le 

by any tanker built after January 1, 1972. tou These amend- 

ments will be considered for adoption b 


i2 


y the Seventh IMCO 
Assembly. 
The Subcommittee on Marine Pollution has prepared 

draft specifications for oily-water separators and oii-content 

meters for use on board ships. These will be considered 

by the Seventh Assembly for adoption and recommendation to 

Governments for implementation. ?'’? In addition the Subcommittee 

on Marine Pollution is using the information from Governments 

of their national arrangements, methods and means for dealing 

foun Significant oil spills to prepare a practical manual 

for the guidance of Governments in developing Oi] Spill Con- 

tingency Plans. ° 
The twenty-sixth meeting of the IMCO Council in June 

1971 produced rather historic decisions which are expected to 

be enacted upon at the seventh regular Assembly meeting 


1 The Councsi | considered 


scheduled for October 5-15, 1971.° 
the Maritime Safety Committee's recommendations of March 
7971 that the 1974 IMCO Conference on Marine Pollution have 
as i1ts main objective the achievement, by 1975 if possible, 
but certainly by the end of the decade, the complete elin-— 
ination of wilful and intentional pollution of the sea by 
noxious substances other than oil and the minimization of 


accidental spills. The Council decided that the agenda of 


meee 19/74 Conference on Marine Pollution should include: 
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C1): Pherae terror of the 1954 O11 Pollution Pre- 
vention Convention to make it an enforceable document pro- 
viding for the complete elimination of the wilful and 
intentional pollution of the seas by Sipe 

(2) extension of the 1954 Oi1 Pollution Prevention 
Convention or creation of a new instrument to provide for 
/) the complete elimination of the wilful and Miicema ema 
pollution of the sea by activities such as tank washing and 
bilge discharge of noxious and hazardous cargoes other than 
oul, and (b) minimization of spillage of oil and other noxious 
Bubstances as a result of accidents; ©? 

(3) establishment of an instrument dealing with the 
safe carriage of dangerous goods from the point of view of 
protection of the marine environment, its living resources 
and. amenities; ‘+ 

(4) establishment of an instrument dealing with the 
disposal or treatment of ship-generated sewage or waste; *? 

(5) establishment of a scheme on effective enforce- 
ment of existing and future conventions. With regard to 
the 1954 O11 Pollution Prevention Convention, the following 
aspects are to be considered: ‘°° 

(a) development of an international arrangement 
to facilitate inspections of oil record books in loading 
and. mepair ports to detect breaches of the Convention; 


(bo) institution of a simple on-the-spot procedure 


Go deal with such offenses; 





(c) reviem of t system of penalties of the Con. 


wention; ~¢ and 

(d) developnent of internationally agreed specifica- 
tions for instruments and other equipment, such as continuously 
recording o1l1 content meters, to facilitate enforcement of 
the Convention; 

(6) revision of existing come nolonce and incorporation 
Mmimtubure conventions, to provide for a procedure for rapid 
amendment of the conventions’ standards and regulations to 
keep abreast of the current state of the art in marine trans- 
portation; 

(7) requested the Maritime Safety Committee to continue 
work on the preparation of: 

(a) a new convention to providefor minimization of 
the wilful, intentional and accidental pollution of the seas 
by oil and other substances from off-shore facilities, and 

(bd) a new convention dealing with dumping or other 
means of disposal of shore~generated waste and sewage in the 


+88 and 


Seas by ships and barges; 
(8) requested the Legal Committee to consider exten- 
Sion of the Intervention and Civil Iiability Conventions to 
cover pollution casualties by noxious and hazardous cargoes 
other than oil and those resulting from exploration and 


exploitation of the sea~bed and ocean floor. ‘7 
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preventing thelr occurrence." 7 Prevention takes many 


forms. They include those of a deterrent nature, those 
which tend to minimize human error, and those which physj.cally 
reduce oil content in waste. 

Legal regulation is the most frequently used deterrent 
ea has been described in detail throughout this study. 
Deterrence is effectuated by enforcement of those laws. En- 
forcement has previously been difficult not only because of 
the general lack of sanctions in the laws but also because 
Of the previously difficult task of detecting oi1 spilis at 
or near the time they occurred and in identifyinf the spilled 
oil as coming from a particular vessel. Efforts to increase 
the sanctions in the laws have been previously described. 
Detection 1S apparently no longer limited to the daytime 
In00d visibility situations with the development of aerial 
conventional and ultraviolet photographic and radar and pas- 
Sive microwave techniques. *?* 

idtenuliicavion of the source of o11 pollubionmmeous 
be accomplished by "passive tagging" and "active tagging". 
Passive tagging involves chemical analysis of a particular 
Spill to identify a unique stable chemical fingerprint. Re- 
search indicates that this tenchique is chemically and 


ve 


l ; 
forensically unsatisfactory.’ However the process of active 


tagging appears to be capable of accomplishing the task. 








Active tagging involves tha addithomto the oi] on loading 

or change of ownership of an inexpensive, stable and coded 

Macerial which is readily identifiable and does mo ie. 1] 

fere with subsequent use of the petroleum. Research indicates 

that development of a satisfactory active tag is in the 

mear future. 7° 
Minimization of human error can be best accomplished 

by proper training of ship's personnel. A detailed indoctrina- 

tion and training program is in use and results are indicative 


AOL, 


iets success. bince many o11 spills occur during trans- 


ae) 


fer of petroleum and oily waste in port, a method has been 
developed to insert tank vessel overfill alarm instruments 
through tank-top ullage holes to sound an alarm which the 
product reaches a level where spill is imminent and another 

is being developed to automatically accuate shut down of 

pumps or closing of valves upon receipt of an Mea Siena 2° 
In addition oily water separators are being developed both 
mom shoreside and shipboard operation, to complement the 


ape 


land-on-top procedure employed by most oil companies today. 


Poncrol 

Conurol of o1l pollution once it has occurred is 
designed to prevent the oil from spreading further. This may 
be accomplished by prevention of further oil escaping from 
the vessel and by containing what is already spilled. The 
Coast Guard appears to have caused the successful develop- 


ment of a system to remove oil from a damaged tanker. It is 








an air deliverable akplipollution«temsfer system (AD Ames 
consisting of portable pumps, pump prime movers, temporary 
oil storage containers, transfer piping, necessary. sad 
and tools and requisite air delivery equipment designed to 
perform effectively in 40-mph ieee le-Loot seas. ain 
Seliverable within four hours of notification, capable of 
deployment and operation without use of surface craft, be 
self-supporting, and capable of transfer and storing 20,000 
tons of crude oil within a 20-hour period. Delivery of the 
first operational system is expected by the summer of 1972.18 
Spill containment has received considerably more 
research effort but the success has not yet been attained. 
It appears "unlikely that any one boom will be maximally 
effective in all environmental conditions" and that "ulti- 
mately a ‘family' of booms for all occasions should be 
developed." !77 This 18 so because in stagnant water, almost 
may Darrier will contain oil. However, at the other extreme, 
aviolent storm on the high seas presently presents an 


500 


insurmountable containment problem. There are an increa- 


Sing number of systems which however do work well within 


their parameters.°-~ 


Cleanup 


Cleanup of 011 pollution involves several different 
Meerations. Cleanup requires removal of the oil from the 
surface of the ocean, from the beaches, and from the living 


Organisms it contaminates, normally at some considerable 





period of tame after the spill occurs. Removal from the 
surface of the ocean may be by several methods. The oii on 
the surface may be burned, sunk, emulsified or decomposed, 
or it may be collected from the surface and taken away for 
separation. As might be expected none is best for all 
Garcumstances and there is currently no excellent solution 
for any. Currently the most effective cen the least ecolo- 
Bical and personal danger is concentrating the oil in an 
absorbent and removing both from the surface of the ocean. 
Ponsiderable research continues in this area but solutions 
Mee nol as near at hand. ?°* The techniques of removal from 
beaches do not seem to have produced any truly satisfactory 
methoa,??? although some technigues seem promising.?”* Methods 
of cleaning seabirds contaminated by oil are primitive and 


ea 


marely very successifu 











CHA PS eis) 7 


APPRAISAL AND RECOIM?EANDATIONS 


As with most claims to competing uses of the oceans, 
appraisal is framed in the general question of reasonableness. 
The following factors were previously suggested as relevant 
in ascertaining the reasonableness of ne coastal state 
claim to require financial responsibility: 

(1) extensiveness of the claim of authority; 

(2) areas subject to authority: 

(4) interests the coastal state seek to protect or 
promote; 

(4) the significance of those interests, both between 
claimants and through the passage of time; 

(5) the relationship between the authority claimed and 
the significance of the interests sought to be protected; 

(6) possible alternatives; 

(7) degree of interference caused by the claim; and 

2) duration of that inverterence. 

Applying these criteria to the United States clain, 
one finds the following: 

(1) the United States claim is quite comprehensive 
Since it applies to all ships over 4300 gross tons except 
pelt propelled barges not carrying oe aie cargo or fuel of 
Whatever registry or nationality using U.S. waters regardless 


of the purpose of the use of those waters; 


— J4A9 -- 
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(2) the claim is also quite comprehensive since it 
applies not only to U.S. internal waters but to the whole 
of the United States territorial sea wherever located. 
Curreutly the area this encompasses is 4 miles from the base 
line, but may soon extend to 12 miles, possibly or even to 
P92 miles. itt does not currently extend to the contiguous 
zone of the United States. 

(4) The interests the United States seeks to protect 
have been mentioned previously. Briefly they include the 
wealth of the U.S. government directly, national wealth and 
well-being, and the wealth and well-being of its citizens. 

(4) The wealth and well-being interests of coastal 
states are shared by the flag states and are equally signif- 
icant to each claimant and through the passage of time. 
Wealth and well-being are fundamental interests of citizens 
which take second place to none. To the extent that the 
wealth interest of the coastal state itself 1s at stake, 
then its importance is better considered less than the 
wealth and well-being of either its citizens or of the citi- 
zens of a flag state represented by the owners of the vessels 
and cargoes and the crews and other individuals dependent 
on maritime commerce. The significance of the wealth and 
wel1—being interests between individuals is thus very diffi- 
cult to measure and one is probably not any more significant 
than the other. 

(5) The authority claimed by the United States is 





Lo ensure that compensation for dattapes will be available 
to the United States government. The wealth and well-being 
interests of the U.S. and its citizens are undoubtedly very 
Significant. The claimed authority is therefore dimcenml, 
fetaved to a perservation of those significant coastal 
interests. 

(6) The possible alternatives to the U.S. requiring 
financial responsibility of ships engaged in innocent pas- 
sage through her territorial waters are in many respects 
already being adopted. The international compensation fund 
supplementary to the Civil Inability Convention if adopted 
should satisfy the needs of the U.S. In the meantime TOVALOP 
Seer ORISTAL provide significant insurance protection to the 
U.S. interests and statistically should cover some or most 
of the tankers who have not complied with section 11(p)(1) 
of the WQIA. Senator Muskie has suggested urgent bilateral 
negotiations with Canada to establish a financial responsi- 
bility regime to protect U.S. and Canadian coasts from 
pollution dangers of tankers passing through coastal waters 
mound for the other nation's ports. Indirectly, other and 
perhpas more significant alternatives are encompassed in 
the very large amount of efforts being made to prevent oil 
pollution from occurring in the first place. 

(C7) Girt difficult to measure the degree of anpen— 
ference caused by the U.S. claim. Compliance by half of the 


world's merchant fleet does not indicate why the complied 








individually or why the otHor half has not complied. Infor 
mation is not available to determine if the effect of this 
claim has been to drive vessels in normal trade routes passing 
U.S. coasts outside the U.S. territorial sea or if it has 
fmepo any ships from visiting or trading in U.S. ports. 
pince the United States does not seem to have attempted to 
enforce that claim the degree of interference is diminished 
as to those who are acting in defiance or ignorance of the 
law. ‘The potential for significant intereference 1s never-— 
macless great. To the extent that the U.S. claim encourages 
Similar unilateral ~- and differing -- financial responsi- 
bility claims a greater interference with innocent passage 
in territorial seas generally results. 

oy) “Ihe. U.S. Claim 16 mot condiuloned — ieee 1 
or by interpretation -- to be other than of permanance of 
duration. 

Appraisal of the reasonableness of the flag nation 
counterclaim of innocent passage was previously suggested 
SO require consideration of the following factors: 

(1) the activity subjected to coastal authority; 

(2) the importance of the interests the flag state 
Peeks tO protect; 

(4) the main use of the territorial sea which is 
Mirected by the claim; 

(4) the intensity of use of the territorial sea by the 


Beunterclaimant in the particular portion of the territorial 


sea affected; 

(5) the significance of the use of the territorial 
sea by the countverclaimant, measured by: 

(a) the strategic location of the territorial 
sea, | 

(b) any available alternative routes, including 
lascsage Outside the territorial sea, 

(c) the extent of interference with the use, and 

(d) any other special factors; and 

(6) the extent to which the interest at stake is shared 
by other states. 

We next apply these factors to the foreign flag tank 
ship counterclaim of innocent passage. This analysis is 
necessarily restricted to tankers because of the lack of 
available information as to dry cargo foreign merchants and 
because the perceived danger is mainly from the tankers. 

Gipwihe specific activity subjected to coastal suum. 
ority is passage of vessels through the U.S. territorial sea 
without entering a U.S. port or internal waters. 

(2) The interests which the flag state seeks to pro- 
tect are quite significant. The interests are contained in 
the phrase "freedom of navigation". They include not only 
the immediate financial interests which are adversely 
Befected by increased costs either of compliance or of 


greater distances to travel wnen required to remain 4, 12 or 


Seo miles from U.S. coasts if that vessel is not intending 
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to make for a U.S. port. They also includé the observable 
tendancy for limited special purpose claims of authority 

to develop into more comprehensive and restrictive claims 

to control all activity and thereby diminish the flag nations’ 
freedom of the seas. 

(4) The main use of the territorial sea affected by 
the claim is naturally the movement of site vessels. 

(4) The intensity of such use was not able to be 
determined. However, because of Senator Muskie's recent 
Views it appears that at least in certain parts of the U.S. 
merricvorial sea the intensity of foreign flag traffic is 
Significant. Certainly in other territorial seas of the world 
meee vessel traffic is quite significant. 

G5) Whe significance of the Wee of the teri voriameees 
by flag nations cannot also be measures except in a general 
Way. ‘Some protions of the U.S. territorial sea are undoubt- 
edly important to foreign vessels: e.g., off the Maine coast. 
Alternative routes may well in certain locations be more 
dangerous or noticeably more expensive. The actual inter 
ference measured by enforcement efforts has been nill. How- 
ever the psychological interference is unknown but may well 
ie Sienificant. 

(6) It has been demonstrated that all flag states 
Share the interest in innocent passage which is at stake in 
fois Situation. But it was demonstrated at the beginning 


of this study that all states have a common interest in the 
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oceans and the concept of innocent passage has becn shown to 
support that commonality of usage. The interest at stake is 
hopefully not to be free from the costs of having to pay for 
Beamacses caused by o11 pollution in any particular Gerrusperea 
fmea- lhe interest is certainly in minimizing the cost of 
providing that compensation and, we hope, in providing it 

to all who may be damaged and in what ever state they may 
occur. The flag states certainly share an interest in having 
esuniform requirement rather than a proliferation of differ-- 
ing financial responsibility requirements. 

Finally the third part of the analysis previously 
suggested called for an examination of the comparative fac-— 
mers of: 

(1) the degree of interference, i.e., where in the 
range from complete incompatibility to minimal conflict, and 

(2) the duration of the interference, in the range 
from temporary to permanent. 

It appears that the degree of interference is techni- 
cally completely incompatible but currently in practicé is 
one of minimal conflict. The duration of the interference 
1s on paper permanent -- and is like to remain so after the 
adoption of the compensation fund and the Civil liability 
Convention simply because of the current silence on the 
issue. However if enforcement legislation is ever proposed, 
enacted and then enforced against foreign vessels passing 


through the U.S. territorial sea, the degree of incompatibility 
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Will become very greahk 1n fact and ir result the duration, 


may well be only temporary. 


The thesis 1s then that the need for compensatieme 40 
best be found internationally and need not be imposed by 
coastal states in contravention of traditional arrangements 
of competences. Thus requiring Peed responsibility of 
Ships in passage through territorial seas -- and canals and 
international straits for similar reasons -- is an unneccssary 
method to accomplish the purpose of financial protection with 
the available alternatives and with no demonstrated coastal 
need to apply the financial responsibility requirements on 
ships in passage to accomplish the prime coastal purpose of 
mimancial protection. 

The practical evidence of the truly staggering efforts 
to prevent the control o11 spills indicates -- in the absence 
of proof the vessels in passage cause measurably significant 
011 pollution of the oceans landward from the territorial 
sea -- that requiring financial responsibility of ships in 
passage is overkill to achieve a proper protective interest. 
If the object is to insure that money will be available to 
pay for damage caused by those uncounted ships engaged in 
innocent passage, an international compensation scheme is 
preferred where coastal legislation runs counter to the 
established and worthwhile purpose of the innocent passage 


moctrine. 
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The purpose of the territorial sea is protection of 
coastal state exclusive interests and uses. Even today the 
bulk of world commerce 1s carried on the oceans. The world 
is truly interdependent. Maritime commerce does need today 
as much encouragement as 1t ever did. What is new today is 
an arising recognition of different coastal interests which 
are not being served by the existing law of the sea. To the 
extent that coastal state claims to exercise exclusive 
competencies over greater portions of adjacent sea space --— 
even to 200 miles -- are tolerated or recognized, the need 
for the innocent passage doctrine given the basic need for 
maritime commerce by all nations of the world is ever in- 
ereased. 

Canadian and United States coastal claims to require 
financial responsibility of ships in their waters have not 
been specifically opposed on innocent passage grounds. 

That may be so because the function of the doctrine has been 
lost sight of by the claimants and decision makers in the 

law of the sea area. Innocent passage says so much in two 
words without any clear definition attending to it. JInnocence 
1s based on reasonableness -- by coastal states and by flag 
States. Reasonableness can never, in an international com-— 
munity, be decided unilaterally by one state. What is 
reasonable must be decided by a concensus of all nations 
taking into account the interests and uses of all nations 


in the particularities of each type of passage. 





The purpose of finaiucial responsibility to provide 
funds for compensation when needed is met by international 
practice with TOVALOP and CRISTAL -- actual private inter- 


national agreements with functioning insurance companies 

io provide the financial actieiaatee to satisfy any coastal 
state. These contractural arrangements in the oil industry 
demonstrate that the coastal state interest in funds being 
available has been quickly and probably adequately met. 

$40 million is available to pay for all oil pollution danm- 
ages of an o11 tanker incident. The airline industry has 
$100 million available without governmental backing. Exist- 
ing and proposed international conventions would provide 
ieemtical financial protection to coastal states and their 
inhabitants for oil pollution damage from tankers. There 
seems little reason to believe that similar international 
agreements cannot be made for o11 pollution financial pro- 
meccion from ships other than tankers -- or for financial 
protection from other hazards of ocean transport of hazardous 
substances. 

The purpose of financial responsibility to encourage 
prevention of oil spills in the first place or control when 
they occur is a secondary objective in relation to the means. 
More direct approaches, both domestic and international, have 
been Meertaicen and are underway. They give rise to great 
expectations that the problems of intentional and even 


pecidental oil spills will be greatly diminished in the very 
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near future. Thus if the altermatives of direct action in 
favor of prevention and control of o11 spills are working, 
then a coastal state method of indirectly meeting that 
Objective at the expense of recognized international law is 
definitely not appropriate, reasonable or acceptable to the 
international community. 

Requirements of financial neewone te ee by coastal 
States as a latent objective of increasing coastal state 
world power is rejected for the previous reasons as well as 
Sonsiderations, here important of reciprocity. Maximum 
peaceful uses of the oceans is the prime goal of the law of 
the sea. Expansion of a particular coastal state's world 
power position in this manner, either temporarily or more 
Miraobly over time, only provokes other states to act in a 
Similar manner. The result is greater tension rather than 
ereater peace. Accomodation of interests and uses, inclusive 
and exclusive, is maximized by denying recognition to such 
expansive claims sounding in sovereignty over expanding 
parts of the oceans. 

The need for coastal protection is a need common to 
ali coastal nations, not only to the claimants here under 
examination. It is indeed a need common to all nations of 
whe world. The potential if not the proven actual effects 
of o11 pollution affect all states and all inhabitants of 


Bpaceship Harth. The objective then is truly inclusive, 





Protective action should be similarly inclusive. Existing 


models indicate that protection is being created in a manner 


that protects all states and all states' inclusive interests. 
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tions Sitely provide toatl " . . . 3 Cernig 
cate Inay be denied, revoked, suspended or 
modified «2% 1om Gavse | 


There 1s little deterrent. in the prescpecume. 
losing a Certificate if there is no penalty 
Cm operating: a vessel without one. 


Section 11(p)(4) Study at 1-9. The Report submitted by the 
Secretary of Transportation, based on this study, recommended 
moat adequate sanctions for violations of financial respon 
sibility regulations be provided by statutory enactment." 
mec y of Transportation, Oil Pollution pibvaeb Tey and Finan 


EO ETP ce aS er a RE eC RU eR 


Gial Responsibility, “House Comm. on Public Works Comm. Print 
92--5, Yed Conge., Ist Sess. at 10 (1971) (hcreinafter cited 
as Section 1p) (4) Report). See text infra accompanying 


AF = are" Wes Oe 


notes 191-99. 
moth = l1Co). 
Slwota 8 11(a)(3)-(4). 
a lecera R. 6 Gulls 


WA 
SoRFforts in 1966 and 1967 regarding liability for oil 
pollution generally are discussed in Mendelsohn, Maritime 


ME 8 hn et eu 


Beebtlity for 011 Pollution---Domestic and International Law, 


ce Le Ee ee ER 


38 Geo. Wash. L. Rev. TI, en + (1969). See Oil Pollution: A 
Report to the President , supra note 22. 


ote 15992, 90th Cong., 2d Sess. at 1-2 (1968), 


Personal inquiry by author of House Merchant Marine 
& Hisheries Committee, March 1, 1971. 


Some effect of private groups on public decision- 
making is described as follows: 


The most effective way for the private citi- 
zen to influence governmental action is usually 
through group action. The translation of in- 
dividual wants into group demands is at the 
heart of the political process in a democrat- 
1c society. Interest groups not only pro- 
vide a channel for demands but many also help 





ce ye = 


bO baci Mes and Lo foter the besnsl views. 
wants into din. 


J. davies, The Politics of Pollution 84-85, 


(Tor an interesting description of the jurisdiction— 
al conflicts between Congressional Committees concerning 
pollution matters sec id, 65-70. 


BB. Checket was employed as Marine General Manager 
of Mobil O11 Corp. Hearing on H.R. 15906 and related bills 


Before Subcomm, on Rivers & Harbors of the House Comm. on 
Public Works, 90th Cong., 2d Sess., ser. 90~28,at 455 (1968) 


(hereinafter cited as FWPCA---1968). 


Soran H.R. 14000 and S. 2/760 were bills to amend the 
moeeral Water Pollution Control Act, as amended, 4% U-S.C. 
166 ct seq, and each included a section regarding prevention 
of pollution of water by oil. S. 2760 had previously passed 
me Senate on December 12, 1967, 113 Cong. Rec. 36140 (1967). 
H.R. 14000 had been introduced in the House on November 14, 
ie7 and referred to the Public Works Committee. 115 Cong. 


Rec. 32441 (1967). 





OpWPCA--1968 at 355. 


Jimis is another example of "creeping jurisdiction" 
at work right in the United States. 

One might speculate why the American Petroleum In- 
stitute opened such a pandora's box. Much of the delay in 
enacting this legislation was caused by the difficulties in 
assessing its extent and cost. 


The conflicting interests of industry in pollution 
control are briefly explored in J. Davies at 90-96. 


PORYPCA--1968 at 359. 
77Ta. at 360. 
Ta. at 362. 
7 ta, ab 703. 


infra note Rik; - 
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ole. 4206 was originally introduced by Senator Muskie on 
March 21, 1968 and dealt only with construction of waste treac— 
ment works. 114 Cong. Rec. 7221 (1968). After hearings by the 
Senate Public one Committee on April lO, 11 eandeag 
was amended to include sections regarding sewage discharged from 
messels and water pollution control research. 11% Gone lec. 
20126 (1968). It was reported out of committee on July 8, 1968. 
merep. No. 1370, 9Oth Cong., 2d Sess., 114 Cong tekec. 20126 
(1968). lg ees ed the Senate on July 10, 1968 and contained no 
provisions regarding oil pollution. 114 ‘Cone. Rec. 20472 (1968). 
S. 3206 was received by the House on July ll, 1968 and referred 
a os House Public Works Committee. 114 Cone. Rec. 20798 
moS6s ). ' 





The House Public Works Committee held hearings on 8S. 4206 
but they have not been examined. 


2erne House Public Works Committee bill deleted any cover- 
age of offshore and onshore facilities and reduced the amount of 
liability for damage caused by o11 discharged from vessels. 
These changes and others have been described as "overall... 
a set of significant concessions to polluting industries." 
Meeevies, The Politics of Pollution 48. This criticism would 
not, however,seem applicable to the financial responsibility 
Concept. 


Dee Rep. No. 1946, 90th Cong., 2d Sess. at 36 (1968). 


10°Ta. at 2. 


= ald. at 9-10. 


HOF. Davies, The Politics of Pollution 48. 
eek. 
LOM 


114 Cong. Rec. 29770 (1968). 
eRe Davies (new Olmo como: Ol mE On oon 


10614 Cong. Rec. at 31105. In part the Senate restored 
coverage of offshore oil facilities. 


1073, Davies, The Politics of Pollution 48. 


10Smnese included the offshore oil facilities provisions. 
mer Cone. Rec. 41516. 





om Ae ae 


1LO9 . : gis ruse al one 
Davies d@M@SeLlbed thie inucti@m as follows: 


Normally it tekes only a few minutes for 
a measure approved by one House of Con- 
press to reach Ghe ouher. However aaa 
House vote was taken at 12:55 P.M. on 
Mondey and somehow failed to reach the 
penate floor before the Senate ad,journcd 
at 2:17.19 Each House blamed the other 
for feilure of the 90th Congress to take 
any action on water poliuLlom contmour 


191968 Cong. Q. Alamanae 569 (1969). 
(Mr. Davies footnote). J. Davies, The Pol- 
Lb1CG Of Pollusaon 42ers 0) 00 

P10; 46 Cong. Rec. 791 (1969). The remarks of Senator 

Muskie and Senator Mondale upon introduction of 8S. 7% appear 

mimic. at 788, 759. The bill was referred to the Senate 

fmolic Works Committee. S. 7 was the first bill introduced 
in the Ylst Congress containing a provision regarding 
financial responsibility. 


Addais COugen tcc. es | (1969 ) 


Adem ost auemoucs, JOTends  soupra . 


11°next at note 150 infra. 


lis Cone. Rec. 1482 (1960). The transmittal letver 
from the Secretary of the Interior to Senator Muskie appears 
fee . 1409. Senator Muskie's remarks on introduction of 8S. 


oem 


Be appear at id. 1404. 
19a. at 1404. 


11675. at 1627. 


1l/y oR. 4148, Ist Gong., lst Sess. at 3). 


118 Hoyt at note 115 supra. 


9 galdwin, The Santa Barbara Oil Spill, 42. U. Colo. 
L. Rev. 33, 24 (1970); Water Poliution--1969 passim. 





‘05, Davies, The Politics of Pollution 49. 


ee 


Dek. Doll, YXSL. Come... Isl Seis. al 2022 eee 
bill was antroduced on danuary 30, 1969, 115 Cone. Rec. 
2282 (1969), and referred to the House Public Works Com- 

mi bbee.. 
ee 


pee text at nove Gaeiee ye 


PEO} Pe eeneiar 7 ae ae Cong., 18st. 5eSs. 30 25) >3cou 
Rec. 4050 (1969); H.R. 6609, 91st CORE es. cSt ee eee 
m5 Cone. Rec. 3269 (19 eo). 


fen days of hearings were held on these bills by 
the full House Merchant Marine and Fisheries Committee on 
BPebruary 25 & 2/7, March 11-14, 18, 26-28 and April 1, 1969. 
Unfortunately no bills were reported out by this committee. 


During those hearings familiar positions were re- 
peated. Secretary Hickle recommended that "a requirement 
that any vessel---except small and public shipping--—using the 
navigable waters of the contiguous zone for any purpose ex- 
cept innocent passage-—secure evidence of financial respon-- 
Seeetiy. «eR. M.M. F. O11 Pollution Hearings 1969, supra 
note 70, at 176. He was not questioned about this recommen— 
dation. VADM Hirshfield repeated his view that: 














In any event, it is obvious that a requirement 
of financial responsibility cannot be imposed 
in conflict with the right of innocent passage, 
and, presumably that is why section 5 of the 
bills would be limited to vessels using any 
port or place in the United States. 


Bee et -6O. Unfortunately the bills reported out by the Pub- 
lic Works Committee were not so limited in scope. 


The House Merchant Marine and Fisheries Committee 
was given a very abbreviated exposition of the right of inno- 
cent passage by one of the two U. S. Navy witnesses to testi- 
fy on oil pollution--financial responsibility, CAPL John R. 
Brock, JAGC, USN, then Deputy Assistant Judge Advocate General 
for International Law. Id. at 422 & 424. Because the legis- 
lation before this committee did not purport to violate that 
right, no substantive comments on innocent passage were made 
before the committee. The Navy's concern was about pro- 
posals to control discharges by non-U.S. citizens from off~ 
shore structures outside the US. contiguous oan on the U.S* 
continental shelf. H.R. 6495 and H.R. 6609, 8 4(a). No 
Navy witnesses appeared before the Public Works Committees 
which were considering similar bills. 





es 
r"115 Cons. Rus. 4097 (1969) 


“PHAR. 7561, Jlst Cong., 1st Sesus at 13. 


1664, text at note 150 infra. 
le’ ipid. 
vets 


eR. (561, Gist Cone.4 Ist Sésen ai) 1omen 


O 

le7the Lake Carriers’ Association consists of 22 ves- 
sel companies owning and operating an agerepable ot (2 Vos uiliae 
cargo vessels under U.S. flag. These vessels have a total 
merp—-Carrying capacity in excess of €,662,600 gross tons. 
They transport 98% of the total commerce of the Great Lakes 
moved by U.S. flag vessels. 194 of these vessels are ary-- 
bulk carriers (mostly of iron ore, @rain; coal and sine] 
Stone); seven vessels are tankers. The remaining 17 Usa edec 
vessels who are not members of the Lake Carriers’ Association 
consist of 6 dry~-bulk cargo vessels and eleven tankers. The 
stated concern of the Lake Carriers' Association is with 
Oniform regulations both within the United States and inter- 
hationally. Testimony of VADM Harshfield, Water Poilmacn-= 
MeoJ, pt. 1 at 174. 





1 Vater Pollution--1969, pt. 1 at 178-79. 


Tl aWPCA--1968 at 457-68. 


Wo Wweter Pollution=-1969 at 180. 


2274. pt. 4 ab 1231, 1232. 


1ta. at 47-48. 


19°14. sun O52 


1Puearines on H.R. 4148 Before the oubcomm..on Rivers 


& Harbors of the House Comm. on Public Works, Olst Gone. 1st 


ee 


Sess. at 404, 405 (1969) (hereinafter cited as FWPCA~-1969 ). 





a? Td. Slt Sleep 





le aaa 


Ze 
wane out 


Ve 
vee at 4'/Y. The other bills pelerrea Sie. sre ae 
Checkép were H.R. 48%, HyR. 2let, H.R. 551i ange eee oe 
HR, 489 and H.R. 2184 are idenbical but they have nemea 
examined. 


AO, r 
Ones aG note 12> Siig 


7 alge 
“@noted in text at notes 90 and 132 supra. 


Zz 
1 erWPCA-~1969 at G66. 


we 
eee comments that 


(t Ihe conservation groups have been primarily 
concerned with the preservation of fish and wild-- 
life. Because water pollution and pesticides are 
the two forms of pollution which tend to be most 
injurious to fish and wildlife, the conservation 
groups have tended to focus on these areas. 


All of the conservation groups <9. = Heaveuwen 
ardent advocates of Strict water pollutiton Gomme 


@ © 


Meee avics, The Politics of Pollution 8). 


eae League of Women Voters is reported to have been 
interested in water resources since 1956 and its national 
Meeptuec headquarters testified before Congress on a wide 
Variety of water resource matters including the various amend- 
menus GO the Federal Water Pollution Control Act. Id. at 87. 


VA 
LO PVWPCA-~1969 at 60. 


Morne National Wildlife Federation 1s reported to be 
probably the largest of the conservation groups, “although 
Hose estimate of 2,500,00 'supporters' represents several 
times the number of its actual members. The Federation issues 
several regular publications which are widely distributed, and 
it testifies frequently before congressional committees." 
fpeeeeavics, The Politics of Pollution at 86. 


7WPCA--1969 at 253, 254 & 258. 








> 
id. al 229 (whpla qusevaomi y Tic. Péter Wo Aber, 


O 
“7115 Coup. Rec. 7574 (1969), eR. Rep. No. 91-127. 


Jist Cong., lst Sess. 
No. 91-127). 


oR ers ee 


(1969) (hereinafter cited as H.R. Rep. 


"9115 Cong. Rec. 9260, 9261 (1969); H.R. Rep. No. 
91-127 ab 51, 


One may note that the section 17(k)(4) is the formal 
projenitor of section 1l(p)(4) of the ‘WOTA. 


tltext at notes 140, 144+, 146 & 147 supra. 


 emext ab notes le> & 12? supra. 


YH R. Rep. No. 91-127 at 4; 1970 U.S. Code Cone. & 


Ad. News at 812. Barges had not been specifically included 
maesection 17(k)(1) of H.R. 746]. 





LO op. Rep. No. 91-127 ab 4; 1970 U.S. Code Cong. 


& Ad. News at 81e. 


LOHR. Rege No. Slike” aime. 1970 U.S. Code Cong. & 


wr tae owe tt _—row 


Ad. News at 822, 82%, 
a He 15-52, 9259--94 (196 
115 Cong. Rec. 9015-52, 9259--94 (1969). 


Mo’Ta. at 9292. 


1°74. at 9510. 


Water Pollution--1969, pt. 4, at 1544. 


mauid. at 1560, 1561, Vie is uncertain cae 
frank was referring by the word "this". 


Borie a 1537, 155e- 


is Cong. Rec. 22908, Sen. Rep. No. 91~351, 91st 


Cong., lst Sess. (1969) (hereinafter cited as Sen. Rep. No. 
p55 1). 











ic ; es a: | | 
“Sen. Rep, No. 91-351 at 105; 115 Core . Rec gee ay 
(1969); S. 7 as reported out at 44. 


SA. 
Oe ee en 12(¢) Ci teres: provided thet inure 
bill did not affect the question of liability for other 
damages. 


1O°Omext at note 1>0 supra. 


1665on, Rep. No. 91-351 at 68. 


16/445 Cong. Rec. 28947-9008, 29046-65 Gigias))- 


16854. at 28960. 


1692Ta. at 28970. 


1/04 at 29064, 


tC November 29, 1969. 


legen, Ex. G (May 20,1970). 
179116 Cong. Rec. $4392 (daily eds ie. 


Le aa Conf. Rep. No. 91-940, 9Ylst Cong., 2d Sess. 


at 94 (hereinafter cited as H.R. Rep. No. 91-940). 





Ta. at 42; 1970 U.S. Code Cong. & Ad. News at 
eo>-50. 


179116 Cong. Rec. 84392424 (daily ed. March 24, 1970). 


Ee Td. at S4424. The vote was 80 ~- 0, with 20 Senators 
mou VvOUlng. 


A ach. at He46e6-72 (daily ed. March 25, 1970). 


Olds at He472. The vote was 458 - 0,9w1th Yovep ere 
ions. aa 


= "Pub. Wi. No. Sl-2p4. 8 Stat. O1- 





1Gls ection BiCp) C2), WQTA, WS vies Ande “the pro- 


virions of par.uetauply (1) of this eubscction shall be 
effective one year after the effective date of this section." 





Seong NT ay: SATE ee ender Woh § 11 Cp) (2) is: authorized 
BO delegate the resimensibilitier@to cari oul the previo mea 
of S$ 11 (p) (1) to an appropriate agency. ExXerci sine sed 
power, the President by letter of Jume 2, 1970, to the Chara 
man of the Federal Maritime Commission, delegated to the Com- 
mission the responsibility to establish end maintain the regu-— 
Jations necessary to carry out the financial responsibility 
equirements of 8 11 (p) (1). 35 Fed. Ree. 8631 (1970). On 
July 22, 1970, the letter of delegation wus supersedcd, 
"Lwlithout derogating from any action taken thereunder", by 
Section 4 of Excc. Order No. 11, 548, Delegating Functions 
Of the President under the Federal Water Pollution Control 
Pes., as amended. 45 Fed. Reg. 11677 (1970). 


135 Ped. Reg. 15220, Env. Rep. 71: 5161. 


Fe" sune 18, 1971. 


1Spstablishing application fees, 35 Fed. Reg. 19648 
(1970); amending the forms and requirements, 46 Fed. Reg. 
4264 (1971); exempting non-self—propelled barges carrying 
no o11, 36 Fed. Reg. 4294 (1971); providing for issuance of 
Maaber certificates and for painting certificate numbers on 
eae bows of vessels where a certificate is not carried--on 
the vessel, 36 Fed. Reg. 5704 (1971); and clarifying certain 
language in the uniform endorsement and the Certificate of 
Insurance regarding the maximum amounts of insurance which 
May be required, 36 Fed. Reg. 8259 (1971). There were no 
proposed rule making proceedings outstanding on June 18, 1971. 
A complete text of FMC General Order 27, as amended, appears 
Mey. Rep. 71: S101. The relevant FMC Forms are set forth 
maetopendix B: (1) Application for Certificate of Financial 
Responsibility (Oil Pollution) (Form FMC~224); (2) Certifi- 
cate of Insurance (Form FMC~225 (5/71)); (4) O11 Discharge 
Surety Bond (Form FMC--226 (9-70)); (4) Guaranty in Respect 
mie wiability for Discharge of O11 (Form FMC-227 (9/70)); and 
m>) Sample Certificate of Financial Responsibility (Oil 
Pollution) (Form FMC-244 (10/70)). 


186s4, was recently reported that the annual premium 
on a 225,000 dwt tanker valued at $25 million now runs $925,- 
000. Two years ago the cost for the same vessel was one- 
third less at $625,000. Williams, Superport Setback: U.S. 
Meeps Geb Bigger, but Firms Face Hurdles in Bids to Enlarge 
Meeeus, Wall St. J., June 40, 1971, at 16, col. 1; see 
@orizon to Horizon, 13 Environment, March 1971, at 15. 
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While in the stai-t-up phase, becsuse of concomitent 
uncertainties, the Office oi Oil Pollution Responsibility has 
me Cate kept its records Manvalisn 

188 


On July 1, 1971. 


Ihe, 
Hise 2ubnoOr counted. 9 lay non-U.S. tlag vessels over 
1,000 gross tons (except passenger vessels) who were listed 
as being certified. The Maritime Administration listed 17,- 
654 non-U.S. flag merchant vessels over 1,000 gross tons on 
Meecember 51, 1969. Oitice of Subsidy Aduin. , Maritime Admin. , 


LSS, TE, ROE AN * ae IE TSR LEO ae PS ENE TD AL. 


Meo. Dep't Commerce , "Merchant Fleets ot the World: Oceangoing 


ee he Ser et, La SET ee a ee I 


Steam and Motor ‘Ships ok (Eee. Gross" Tons and | Over saa cee 


CVS 8 cee le Bree ner Lea Fea wt ee ee 


Mecember 51, 1969 at 6 (1970). As of June 25, 1971, the Ottice 
of Oil Pollution Responsibility had received a total of Beis 
meplications for certification covering 20,561 Loreien and do- 
mestic vessels over 400 gross tons. Interview with Mr. Bliot 
mesenneim, Oftice of O11 Pollution Responsibility, June 29, 
fee. As of June 12, 1971, 4,639 certificates had been issued 
Sovering 15,426 foreign and domestic vessels over 400 gross 
tons, otf which 2,984 vessels appear as single-ship cor- 
porations and MIE certiticaves Jisted only two vessels. 2o ce 
Mumm oto-O0, 6049-58, 6916-21, 7576-82, 7998-8003, 3745-50, 
9048-42 , 9797. BOC: 1074.3 49, JO9O4-06, 11054 and ies SAL 


(1971). 











One reason why more foreign flag ships do not trade with 
moe U.S. iS because of the U.S. cabotage laws which prohibit 
trading between U.S. ports by other than U.S. tlae vessel. 
Merchant Marine Act. IZ Ser, #0 4U 5.0. S 685,41 Stavw 7c. 
Piipping Act, 1916 8 9, 46 U.S.C. 808 (19641). 


190 

Of the 162 tankers in the world in service as of May 27, 
Bevis over 200,000 dwt, all were of non-U.S, flag registry. - 
Beechat 162, 90 had been certified and three applications were 
pending, while the owners of 51 of those vessels had not applied. 
The seven largest tankers were not covered. A list of those 
tankers appear in Appendix CG. Compilation by the author on 
Sey, 1971. The list of tankers was compiled from The Tanker 
Register 19/1 at 15- 


191 
pee note 189 supra. 


192 
36 Fed. Reg. 5751 (1971). 
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ie 
46 Fed... Reg. ie 1 (1971); interview with Mr. Robert ¢. 
Drew, Chief, Offi Co oni oral Pollution Responsibility, Bureau 
of Certification and licensing, FMC, June 175 L971: a ei 
muon CDR Daniel B. Charter, Jz... USGG., Maritime Pollution Con- 
meol Branch, Office of Operations, Daw Lniorcement Dieses 
USCG, June 5, ASW 


194. 
interview supra note 193. 
199 
ICaere 
6 
once. 
197 
Interview with CDR Charter, supra note 193. 
198 | 
Interviews supra note 193. 
199 
WQIA 8 11 (a)(5). 
200 


Wel at notes 111 & I> sitpre. 


COL 
Mext at note 175 supra. 


Ora 
Section 11 (p)(4) requires the study to be performed 
Byeunae Secretary of Transportation. The Coast Guard is within 
his department. 


LOS 
Personal knowledge ot the author. 


CO4 
Wome sec, tils(p)C). 


20 


S. : 
Section 11 (p)(4) Report, supra note 79 at IIL. 


206 


S 1) (p)(4) Study at 5-17 to 18. The author participated 
mr Lhe dratting of this portion of the study. 


20 


ae 
Bll (Ch) Study at 7-6. 





S 

09 T4, is not wyorthy of mye Vhet this wry subsection 
has already been amended-~at the behest of the barge lobby--~ 
io exempt non-self-propelled bargés nol carrying oil as @areo 
Me tucl. Secs 120, Rivers and Harbors Act of 197023. 03 
No. 91-611, Dec. 30, 1970. The regulations have been changed 
accordingly. 36 Fed. Ree. 429% (1971). 


<1 ON ote 136 480 gra. 


clicsee, e.g. Summary of Canadian Note of April 16, 1970, 


Mabled by the Secretary of State for External Affairs in the 
mouse of Conmons, April 17, 1970, reprinted in 9 Int'l legal 
Materials 607, at 614 alas (1990). 




















edi? 
supra note 10, at 48-81, “& 166-89; W. Friedmann, The Future 


me the Oceans Viuei5: Cundick, Or.1 volintion Intervention, 


rw aren — ater” laa renal tee ees ee ee ee et 


Supra note 10, at 64-76; Bilder, The Canadian Arctic Waters 


Lh ciel 


mollvtion Prevention Act: New Stresses on the Law of ~ of the he Sea, 
eo Mich. L. Rev. 1 (1970); Henkin, Arctic Anti-Pollution: 


a ee et 


Mocs C. @enada Make---or Break--Internabional | awe SD co or 


| a ren er 


int'l L. 151 (1971); Wilkes, International Administrative Due 


SS a 


Process and Control of eines UNE e Canadian Arctic Waters — 


ne as a Ce. ee ee ee 


Example, 2 J. Maritime IL & Commerce 499 (1971). 


mec woe a ye WIL, oes Aone Toc Polluulon Conve ais 


























A 
ey Bilder, supra nove 22, at 5-4. Descriptio s 
the first voyage during the summer of 1969 may be found in 
Keith, Across the Top, 96 U.S. Naval Inst. Proc., Aug. 1970, 


Say 61; 1970 Marine Science Luni ales 59-61; and T. Brown, Oil 
on Ice: Alaskan Wilderness at the 16 Crossroads 86-91 “(TS71). 





The second voyage during the summer of 1970 is briefly 
Meectibed in 19/71 Marine Science Affairs 68. 

A considerable literature has developed over the Alaskan 
oul development controversy. See, e.g., Moreau, Problems and 
mevelopments in Arctic Alaskan Transportation, 96 U.S. Naval 
mst. Proc. Naval Review, May 19/70, at 98; T. Brown, hel On Jige- 
Alaskan Wilderness at the Crossroads (1971); Louis, “Leon n Hess — 
Never Plays it Safe, fortune, Jan. 1970, at 104; Main, The Hot 
Sai Rush in Arctic Alaska, “Yortune, April 1969, “at 120; Glaeser, 


mevascussion of the Future O1i1 Spill Problem in the Arctic, 
1971 O11 Spills C Conf. eer “AIO 



































The oOWiMAts oF habe Nahe Lig, Mime O14 & Refiniy 
Co, appear vo huvé give vp Uhe projept. Gsredict, Gosts ‘ 
Keep Nor tiie Pa ie Standaré Unit to Focus on 
mupeliney Walle Su. J., Oct. cen MSO. at 12, col. 2; ‘Shia 
ptudy suspended on Use of North Slope. Dees N.Y. Times 
eb. ce, 29/0, "ab 2 coum ae 1971 | Marine Science Jat en ee ee 
The Oil Import Queslion 227 n. C4; Marth Voosennene 2 odes 


Perhaps Lhis explains why as of June 25, 1971, the ampne= 
menting regulations for the Arctic Waters Pollution Prevention 
Bct has not been issued. Sce note 280 infra. 


214} 
An Act to Amend the Dep ea pea and Fishing Zones 


Meee 1O-19 Eliz. 2, c. 68 (Can. 1970). Thestext ce stem od 1s, 
C— £205, eo introduced, 18 reprinted am 9 ime eee Materials 
poo (1970). 














MO ae en me ee ee 


e1648_19 Bliz., 2, ce "7 (Can. 1970) [hereinatGermcraed 
meecone Arctic Waters Act]. The text of the bill, C-202, as 
mibroduced, is reprinted in 9 Int'l Legal Mate: Materials ioe uae 
as Bracted i COMMICh. Woe Rev mec cuen7e) 4) “Sie 


eet C~2, An Act to Amend the Canada Shipping Act, 
Seeoess., Sth Parl., 19-20 Eliz. 2, c. (Can. 1970). On 
March 1, 1971, the bill passed the House of Commons and re- 
ceived Royal Ass nb “One Maren see 7 


<'Ssupra note 214, ayes 6 Cin 


] -120ne documents promlgating the fisheries closing 
Manes are reprinted in 10 Int'l Legal Materials 437-40 (1591). 
They were established effective December 18, 1970. The 

United States has strongly protested this unilateral aCUrswnenen 
meerports to extend unilaterally Canadian jurisdiction over 
areas which are traditionally regarded as the high seas. " 64 
@ep t state Bull. 149 (1971), 10 Int'l legal Materials 441 
R171), 65 Amn. J Si Sage rmagisrs Loe 


COO n natic Waters Act, 8 4 (100 miles seaward from the 
Mearest Canadian Land). 






“et bid. 








ee ioe 


a5 
pupra notes 64% & 66. 
221) 
Oil Pollution Prevcntion Convention, Annes A. See mapa 
in Hearings on S.1591 & 5. 1604, Before Subcomm. on Air & Water 
Pollution of Sen. Comm. _ on. Bute Wore: » SOL. Cone... kotece= =e 


pt. 1, at 199-200 (19607). Under “Krbicle Til ot the 1969 amend- 
ments to this convention, the prohibited zones of Annex A are 
deleted and replaced by 5 5O mile limit for tankers and tor 
miner covered vessels "as far as practicable from land". 


ee} 
“eee vext anira at Chapter Vi. Ci. Bilger oir oenen 
Bz,at 40. 


ee6 
Statement of the Head ot Legal Division, Department of 
feeeernal Affairs, Mr. Beesley, on April 29, 19/70, in Minutes 


PDR Oe fe ee 


Pe Proceedings and Hvacdence bel ome wince House ‘Standing Comm. On 


Ca te te neh hal SPE ee SC eA 


mxtbernal Affairs and National Defense, No. 25, at 11 (April 29 


IAC VS RR emer eels = linea en cet Ne ee ee ed 


1970), quoted in Wulf, Contiguous 2 Tonos ion Pollution Control 


Ce ee ee ee Pd Se a ee ee Pepa ee A ee eee ee oT 


at 69 and Bilder, supra note ele, at el n.80. 


227 
Statement of the Secretary of State for External Affairs, 
Ute Hon. Mitchell Sharp, 114 H.0. Deb. 6015 (April 17, 1970), 
quoted in Bilder, supra note 212, at 21 note 79. See also 
Wulf, supra nove ‘16, at 66) bers accompanying a 


Be 
Background Notes on the Arctic Waters Pollution Prevention 
Bill and the Territorial Sea and Fishing Zones Bill (April 8, 
1970) at 3, quoted_in Bilder, supra note 212, at 21 n.79. The 
ptanding Committee on Indian ATTairs and. Northern Development 
had previously indicated that in its view any passage which 
posed a threat ot pollution was not innocent. H.C@. Comm. on 


od Lit ret 


N. Devel., No. 1, at (Dec. 16, 1969), in Wulit’, supra note 10, 


PII TE IO Be alee Pee 


eG 55-54. 


ae 
iaeoek, Supra, nove cle, abl 22. 


ZOO 
pec Ucxt cUpra accompanyine noves ba=59. 


Zo 
Arctic Waters Act ® 8 (1)(d). No shipping safety control 
zone has yet been established. 





Tage (Cees 
Id. 8 8 (1)(d). 
anon d. a 


Canada Shipping Act 8 736 (2)(a) & (b). 


246 | 
"Pollutant" is defined in id. 8 736 (1)(k): 


(k) "pollutant" means: 


(i) any substance that, if added to any waters, would 
degrade or alter or form part of a proccss of Geerada 
tion or alteration of the quality oi those waters to 

an extent that is detrimental to their use by man or 
by any animal, fish or plant that is useful to man, and 


(ii) any water that contains a substance in such a 
quantity or concentration, or that has been so treated, 
Processed or changed, by heat or other means. 17omee 
natural state that it would, if added to any waters, 
degrade or alter or form part ol a process of degrada— 
tion or alteration of the quality of those waters to 
an extent that 1s detrimental to their use by man or 
by any animal, fish or plant that is uset'vl to man, 


and without limiting the generality of the loregoing 
includes oll and any substance or any substance that 

tS part of a class of substances that 18 prescribed oy 
the Governor in Council, for the purposes of this Part, 
to be a pollutant. 


"Oil" is defined in id. 8 736 (1)(h): 


(h) "oil" means oi1 of any kind or in any form and, 
without limiting the generality of the foregoing, inclu-. 
des petroleum fuel oi11, sludge, oil refuse and o11 mixed 
with wastes but does not include dredged spoil. 


237 | 
"In bulk" is defined in id. 8 736 (1)(g) as follows: 


(g) “in bulk, in relation to any pollutant carried 
om Doard a ship whether as cargo or Oolherwise, Mea 











Li & que wtity 6, cCicenos & quaitity prescribed by the 
Governor i) Coummi| with vespect to that pollutant by 
any regulation immdc pursuant to paragreph (p) of sub- 
section (1) of section 749. : 


\ 


2 
Pa 
be } 
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> e a t GS s 
Canada Shipping Act 8 749 (1)(2) states: 
759. Cl) The Governor in Council may make regulations 


(p) prescribing quantities of pollutants for the purposes 
of paragraph (f) of subsection (1) of section. 736 fre- 
lating to the Maritime Pollution Claims Fund. 


5 745 (1)(a). 


io 
4 Os 


2 oy 
Td. PAS (1) 0b). The owner of the pollutant may be 
exempted under id. 5S 744 (4). The owner ot a pollutant is re- 
Gurred to have financial responsibility only if the pollutant 
Meecarricd on a ship ot a class designated as subject to the 
Seeietiability provisions. Id. 88 745 (1)(b) & 744 (1)@). 


U2) 


CAO 
The financial responsibility requirements are to come 
into force by separate proclamation and only as to designated 
masses of Ships. Act to Amend the Canada Shipping Act, supra 
Mobe cl'7/, at S 4. 


OAL 
pee text infra at notes 482 & 491-406. 


OAC 

It should be noted that the financial responsibility 
requirements do apply in portions of the high seas adjacent 
to the Canadian coasts. They apply in arctic high seas ship- 
mene Saiety control zones, supra note 242, to any ship that 
“proposes to navigate or... navigates within" any such zone. 
Pepra note 24%. They also seem to apply in the Canadian 
meeiusive fishing zones, Canada Shipping Act § 736 (2)(c), 
mye Of which have already been established, note 219 supra, 
wo"the owner of any ship that carries a pollutant in bulk to 
@r irom any place in Canada", supra note 248. They do not 
appear to apply to Canadian arctic high seas areas not within 
shipping safety control zones, because the Arctic Waters Act 
Meco NOL require financial responsibility except in such zones, 
Arctic Waters Act = 8 (1)(d), and the Canada Shipping Act 
Mmequires financial responsibility in only those arctic waters 





which ard “Convweien" “and not wilt 2 shipoiny safety contro) 
zones, Canada Shipping ficio 756(2) (b)« 'Conodien waters", 

aS. used in ibid. , LS nob defined in Bill C-2; it is assumed. 
that such term excludcs high seas areas. Tt therefore appears 
that the Canadian cloim to require financial responsibility 

of ships on the high seas is considerably broader than the U.S. 
claim, since the latter makes no such claim, not even applying 
the Linancial responsibility requirements in the U.S. contiguous 
zone. WQLA SS 11(p)(1) & 11(b)(1). The legality of the 
Canadian pollution control claims on the high seas are consider— 
ed in the sources cited in note 212 supra. 


O47, 
Arctic Waters Act 8 6(])(e)(does not apply to government 
Pemases other than those specified); Canada Shipping Act 5 744 


(1)(d) Capplies to both government and all other persons). 


2! |. 
Arctic Waters Act 8 6(2). Canada Shicpine sie & DAA 
(1)(c). Itis unclear which act governs in arctic waters not 
ithin a shipping safety control zone. Cf. Canada Shipping Act 


736(2) (b). 


2L5 
Arctic Waters Act 3 7 (1); Ganada Shipping Act 8 744(1). 


246 a 
faectlc wavers Act = 7CL). 


24? 
Act of war, intentional act of a third person and govern- 
ental fault regarding navigational aids. Canada Shipping Act 
2 perl )(b); Civil Liability Convention, art. III, par.2. It 
is equally unclear whether these latter ‘defenses would be availa~ 
bie in arctic waters not within shipping sateby control zones. 


ONG 
Arctic Waters Act 8 9. 


OUO 
Canada Shipping Act 8 744(4); Civil Liability Convention, 
PeGe ve, pars. l-e. 


250 = 
Canada Shipping Act s 746. 
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253 
The shipping satety control zones apparently would be 
established wherever shipping trafic was anticipated. Wulf, 
wontiguous Zones for Pollution Control 78 n.201. 


oy 
IMCO Doc. LEG X/7, Annex I (Apr. 40, 19971). 


Ze 
Hor a further description of these draft articles see 
text inira at notes 421-25. 


C61 
Blig. 2, Che 21 (1971). The toxt is reproduced in 
10 Int'l Legal Materials 584 (1971). 


262 
e Mamine Pollution Bull. 21 (1971). 


ZO 5 
oo ep > State. Bull. 504 (1971). 


264 
Acceptance deposited May 10, 1971. 64 Dep't state Bull. 
oe (1971). 


265 
“ime Merchant Shipping (Oil Pollution) Bill was introduced 
in the House of Lords on January 15, 1971. Unfortunately the 
latest information available to the author dates only iroi 
meecuary 9, 1971. 2 Mar. FOlloteonm Bil ewe. (O77 sie 


C66 
lieve les 


267 
Woe Nove +eO ini ra. 








268 


_  MeDourc) 2 ee 2 6 (italics in original). The decision- 
Making process 19 plewcn Aege aie exposition in 3d. ale sG25ie 
Mhe discussion witici Woes is based upon that work. 

269 


McDougal, Laswell & Chen, Human Rights and World Public 


Order: A Pramewo:ck pO Leno lt Cys -Oriented Inquiry. 64 ATS 2 ie lola buree 
ie e57, 2bS (1960). a 


270 
McDougul & Burke 36. 


271 
Id. at 36-37. 


Ge at 47-58 -6 


27L, 
Td. at 38-39. 


275 

The author has been unable to uncover any situations in 
which the United Statcs has attempted to apply the financial 
responsibility requirements to a foreign flag ship merely pas- 
sing through U.S. territorial seas. However the United States 
meecequiring all vessels, including forcign flag vessels not 
Mestvined for U.S. ports, desiring to pass through the Panama 
Canal to cstablish financial responsibility for oil pollution 
and. denies passage through the canal until such proof is esta- 
Mrsmed., Interview with Mr. Robert G. Drew, Chief, Office of 
O11 Pollution Responsibility, Bureau of Certification and 
Mmrcensing, Federal Maritime Commission, June 17, 1971. Mr. Drew 
reported that all such ships have complicd with FMC regulations, 
Pemcrally within 46 hours. 


276 
No public protests over this claim have been uncovered 
iby bhe author. This raises the question of the validity under 
gnternational law of requiring financial responsibility as a 
condition of entry into and passage through “international water- 
Geyo under special regimes" e.g., the Suez and Panama Canals, 
McDougal & Burke 1075, and international straits. There is 


ME Re SS 


Meed for additional research into these questions. 


a7 


Notcs 189-90 and accompanying text supra. 
es Mame tree! Sar a ert 








278 
ithe vext of the cychange of notes reparding this pro: 
test is reprinted in 9 Int'l | Lepal tata oie 605- ie (1970). 


a) 
Lhe text of the U.S. statement appears in 64 De 
State Bull. 149 (1971) and 10 Int!'] Legal Materials ate 991); 
the Canadian annovncencnt of the fishing closing Tines appears 
mo 10 Int'l Legal Naterisls 457 (1971). Gee viex. supra at 


Or OP LAT Co SUE tee 


note 219. 


280 | 
Private communications to the ee rom sources with— 
tin the U.S. Government. Cf. Wilkes, Canada's Arctic Regulations, 


supra note 212, at 500, Which indicatés Saat We beam ners eae 
ready begun to aratt the necessary réesulations. 


281 
On June 26, 1970. Bilder, supra note 212s. que 


282 
pee text supra accompanying notes 261-67. 


Sy, 
fcevailed examination of this aspect of theyscomier= 
peice is set forth below at text accompanying notes 490—/i06. 


C84. 
The U.S. suggestion was contained in the U.S. protest 
io che Arctic Waters Pollution Prevention Bill and is re- 
printed in 9 Int'l Legal Materials at 606 (1970). The Canadian 


Mea-acceptance of this suggestion appears in summery ot the 
Canadian Note of April 16, 1970, which is reprinted in 9 Int'l 


Legal Materials at 614. 


ee» 

ine extensive work being doing in all areas of marine 
Seeeeucton 1S described in U.N. Secretary—General, The Sea, 
supra note 29. This document was prepared pursuant to” usclie 
Mec. 2506, 24+ U.N. GAOR Supp, 40, al 428, U.N. Doc. A/7640 
(1969) and represents the most comprehensive compilation of 
the truly immense amount'of work currently underway in the 
area of marine pollution. It summarizes the efforts of: 1) 
the following organizations of the United Nations system: 
PAO, UNESCO and its Inter-Governmental Oceanographic Commission 
(TOC), WHO, WMO, IMCO and TAWA. [id. at 65]; the specialized 
eroups establis hed under U.N. auspices: Joint Group of Experts 
Sa the Scientific Aspects of Marine Pollution (GESAMP) [id. 
at 82}; the Special Committee on Oceanic Research (SCOR) — 
and the Group of Experts on Long-Term Scientific Policy and 





Plaws ( yl Lie ) Wy he LO 5 Pawel en 6') | eUals 
the Committ om Pesieerice (COME) of MAO Lid.Tat 69]: 4) two 
of the main U.N. boedlioy: ECOSOM and the General Assembly 

fid. at 80-8).]; 4“) the non-coveimmental organizetions con- 
Cerned: JInicrnstiional Union for Conservation of Nature aud 
Natural Resourccs (JUCN), [id. at 67 note 110], International 
Association for Water Pollubion Research (1AWPR), the Inter-~ 
Mabional Association of Microbiological Societies CIAMS) and 
the Internetional Taw Association Lid, at 69]; and 5) other 
antergovernuenlal organizations: North Atlantic Treaty Organi-— 
Zation's Committee on the Challenges of Modern Society CNATO 
COMS), the Organization for Economic Co-operation and Develop— 
ment (OECD), the Council of Europe, the International Council 
Bor the Exploration of the Sea (ICES) [id. at 67 note 110], 
mme General Fisheries Council for the Mediterranean (GHFCM), 
fae International Commission for the Scientific Exploration 

of the Mediterranean CICSEM) [id. at 69 note 114]. But see 
mCEP Report 247: "Our present view [is] that to date the in- 
Ventory of exisling organizations is far longer in names than 
gm demonstrated resources, will, or appreciation of the func- 
tions to be performed or even of the problems and possibilities." 























see Appendix D which contains a listing of the largest 
diag states' adherences to the Territorial Sea and 1954 Oil 
Pollution Prevention Conventions and signatures to the 1969 
Seyi! biability Convention. 


286mnn 6 details of that work are examned below in 
notes 414-24 and 450-89 and accompanying text. 


CO lm ext a owes O45 Sumer 


200 


MMCO Doc. LEG X/7 at 20 (1971). See text auumenes 
41-24 , | 


| 89 TMCO Res. A. 176 (VI); IMCO Doc. A/CONE 467 Fo) a. 
dnf. 7 (June 14, 1971). The U.S. considers IMCO as the appro- 
Priate forum for the pursuit of overall oil pollution con- 
Ventions in the international sphere. Transcript of testinony 

Oe: Russell E. Train, Chairman of the Council on Environmental 
Quality before the Consultative Subcomm. on Oceans and Inter- 
Meav1onal Environment of the Sen. Foreign Relations Comm., 

ey -O, 1971, at 131. 


“sce, e.g, Wash. Post, Dec. le, 1970, a5 cee. 





ad., Dec. 1/7, 1970, at AY, col. 7; Wuolt, Intertavie a aan 
trol ot Marine Pollution, 25 JAG J.93 at 100 (1971); I97I 
fiarine crence Alvairs 59. 


ZSAl 
Got. RES 258 
C1 


ar. le, 2+ U.N. GAOR Supp 740.54 
Meise Doc. A/7630 


Wok 
1969). 


292 
GeA. Res. 2750C pars 2,525 UNS Glen eeren » at ; 
Hew. Doc. A/ (1970). | 


SD 
ibid.; U.N. Sec'y General, The Sea, supra note 29, at 
80-81. See Neiman, Oil on Trovbled Waters: The International 


Control ot Marine Pollution, 2 J. Maritime L. & Gommerce 449, 


fool (1971). OS 


age 
pee Report of the Second Sess. of the Preparatory Comm. 


for the U.N. Conf. on the Human Environment, U.N. Doc. 
A/CONF.4872C.9 at 18-19 (1971). The U.S. currently does not 
view the Stockholm Conterence as a negotiating body for any 
new international agreements on oil pollution. Transcript of 
meeuimony of U. Alexis Johnson, Under Secretary of State for 
Berabical Attairs, before the Consultative Subcomm. on Oceans 
and International Environment of the Sen. Comm. on Foreign 


Memwavi1ons, May 20, 1971, at 105. 


29D 
melougal & Burke $9.. See SUE Repory 270-5 Oma 
view that the developing countries have a considerably smaller 
recognition of these interdependences than the developed 
Sountries. 


296 
ora +O. 
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aay, 


Text accompanying notes 417-407 inira. 


400 
MNeDougal & Burke at 50-51. 


B01 
Note 285 supra. 





WN 


Oe 
NcDougal & Burke 51. The clarification Gf veoalem amen 


follows is based on the framework set forth in id. 5 1—5Ge 


This is evident trom the wide acceptance ot the con- 
cepts of inland waters, territorial sea, exclusive fishing 
Memes, contiguous zones, and continental shelt embodied in 
the 1958 Geneva Conventions on the Law of the Sea. See 
Appendices D & E. 


406 
see text Supra at notes J1—-l6. 


ey, 
1969 UN. Stat. YR. at 596. Of the sixhy nape. 
Had fleets of more than one million gross registered tons 
(grt) and 15 more had fleets between 500,000 grt and one mi- 
mimmon grb. Ibid. 


BOS 
Id. at 399-416 (provisional figures only). 147 countries 
were listed as having some international sea-borne shipping. 
the referenced tables list both vessels entered and cleared 
and goods loaded and unloaded in external trade. The figures 
more che vessels 


represents the sum ot net registered tonnage of sea- 
going foreign and domestic merchant vessels (power 

and sailing) entered with cargo for or cleared with 
cargo to a foreign port and refer to only one entrance 
or clearance for each voyage. The data where possi- 
ble excludes vessels "in ballast," 1.e. entering with- 
out unloading or clearing without loading goods. 


Id. at 407. Those tables show that 77 countries had 
vessels entering or leaving port totalling more than one 
Million net registered tons in 1968. 


309 
. Holmes, Freedom ot the Seas, ee Naval War Coll. 
Rev., June 1970, 4 at 6.Cargoes transported by air constituted 
less than three percent of the value of all international 
moumerce. IJbid. 





70° etic 


oe 
Cea at 185-8). 
eA 
heya, al 229. 
Poplag, 
pec, e.f.,Arctic Wales Poulwtaom Preyer ore eres an 


foeBliz. 2, c. 47 (Cin. 1970) 8 8; Canada Shipping; i ? as 









amended by acl of 4rd. sess. 28th. Pari, J9=-20) ie PAS 
(Royal Assent, Mar. 40, 1971). 
o- Sec:, e.g.,Canadian Prame Minister Trycea ja tee. 


on introduction in the House of Commons of the Arctic Waters 
Biil in 9 Int'l Legal Materials 600-04 and Canadian Note to U.&8. 
Government of April 16, 1970, in Oe (oe 


21 MMese same goals regarding pollution control in the 
Bonuipuous zone are adopted in Wulf, Contiguous Zone for Pollu- 
tion Control 94 and Cundick, Oil F Pollution: __ Intervention 89. 
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als NOV Sle] sues. 
Ie 
bee th® souvrcs& cited in MeDotpee | se Bete eae 
Gel o>c and 245 nn. 154-55, 
oe 
e Conference fom the Codification of Internati onal 
Law, Bases of Discussion, Terriforial Waters, League of Na- 


Sons lo.7c. MD LIOR, at Com oT (1929) hereinafter 
@ibed as Bases of <2 






















oom Houth Africa, 2d. ab 6b. Australias bee 
Denmerk, id. at 66, Finland, Frence & the United Kingdom, id. 
at 67, Tt aly & Norway , enc. at Gos 





420 


pouth Africa, Australia and the Unived Minedom yaa 
note 64. 


4 

eo Nemmnark: "security, public health, temperance, sup-— 
Pression of smuggling, etc." 

Finland: "police and shipping regulations .. . security” 

France: "security . . . shipping, fishing, the pro- 
Gecbion of buoys, health supervision and Customs inspection” 

lcaly: "seneral resulataons for publie ora 

Norway: "safety of navigation, Customs inspecuion and 
health supervision" 

McDougal & Burke are a little harsh in their reading of 
these replies when they write that "only three states saw fit 
mompecome specific about innocent passage." McDougal & Burke 
mp oo. 


74 
PEC Roses of Discussion at 71. 
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de Acts Of une COUulerenc Ce or ya Coditicalaon O07 mle 


A EE A TE OR HY re 


mab i.onal Law , Minutes of the Second Comittee oe Cre eee 


ee eel er reer genre 


Waters, Teapue of Nations No. G. 451 (b).™M. Tae ~1940.V at 62, 
Muoted in McDougal & Burke at 228. 
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a “Confercne °€, LOrat NC Cogan con! of Int exnational {eam 


ted 


Final Act, Leagve of “Nations No. C.ec8.Nebl>. 1930. V, eee Le emo . 


ee ee 


at i (emphasis in the original) ihe cc ee cited as Final 
Act. 









Fe 
7-PvicDoug. rl & Burke at 249.  @he contre. soe 


hovering laws arose in large measure because oF thi-s: provi 
p iwicie 6, Fanal Act at 16. 


Pd 

2 20Omn 6 Annex on the Legal Status of the Territorial. 
was adopted unanimously by the 24 nations represented at the 
Mmeomperence. These nations were: Union of South Africa, Germany, 
USA, Australia, Austria, Belgium, Brazil, Great Britain, Canada, 
Eeypt, Spain, Estonia, Finland, France, Greece, Hungary, Mexico, 
Nicaragua, Norway, The Netherlands, Peru, Poland, Portugal and 
Yugoslavia. Final Act at 19-26. 


4, Z, 
?iMcDougal & Burke at CA). 
2€ Article Ge Pama. weue 


SP veDoucal & Burke at 241 
LEIS Naat AE a as LODE OE CED as 





Report of the he Second d Commiss on on en ees Coe 
Sea), League of Nations No. C.230.11.117.1930.V, at 8 (1940) 
[hereinafter cited as Report of Second Committee 
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Ota sai 1 ) , . wm 
te a Jntol bb. Cobpie ch LOmeOG, U.Nw. Doc. A/G. 4-/Saa9 A 


(1954 ) [hereins tials or cited a3 1954 TLC YR T 
ae i r O 
Ne DovieaiImen Burke eile se 


ooh 110 ve Tat loee 








1 YB. Int'l Le Gom'n 253, 


4, U.N. Doe. A/CN 47 ese 
me >>) [hereinafter cited as 1955 ILC Y¥ 


Bi). 
545 awl oe 2 7 ee =| 
ios LLC YB 2 at 255-54. 


one amendmens , although agreed upon at the 425th 
Mecuing, 1d, at 254, was nol incorporated inthe article which 
was adopted as a whole at that meeting, but was incorporated 
gn the final article adopted at the 429th meeting of that 
Beeston, id. at e8l. 


ia, at 254. 


Mr evort of the Int'l. Comm'n for the Pignyieeece ssa. 


Soe SAR CO we per 


di GAOR Supp. 9, U.N. Doc. A/4159 at 19 (1956). 
ee erticlé 18 (final draft), Commentary (2)(b), id. at 


EO. 
2? vcDougal & Burke at 248. 


Oo Ata. at 249. 


7°) ¥.B. Int '1. Le Comm'n at 200-01, U.N. Doc. A/GN.4/SER.A 


—_ 


(1956) [hereinafter cited as 1956 ILC YB TI]. 


29 °7Ta. at 201. 


be Cow's Tor Che Taira Sed 


pr ie tee 
“9°2 Y.Be Int! i. Comm'n at 72, U.N. Doc. A/CN.4/SER. A/ 
a mop 


2981954 144 YB I at 120. 
2714. ab 121. 


g2° Report of «thee leat | 1 de Com” n. for the Sixth Dereon. 


Sie Doc. A/2694,-2°%.8. Int'l an Comm'n at 159,7U.N. Doc. A/ 
CN .4/SER.A/1954/Add.1. 





7971955 YB ILC I at 255. 


200 Report _ of ae le eon mn for the Seventh Ses: 


mem, U.N. Doc. A/2944, ine Y.B. int'l LD. Comm'n at 40, U.N. 
Doc. A/CN. 4 /SER/10557 ad. Al 





901, Y.-B. Int'l L. Comm'n at 204-06, U.N. Doc. A/CN.4/ 


SER.A/1956 ite scinartee cited at 1956 YB ILC I). 








22D, (inrehltsam(Girses it takemeriae: eects). - ab 20S, Turkce: (sub- 
Marines), ibid., South Africa es ae national flag, navi- 
Bebi0n routes, public order, security, customs and sanitary 
fmepubations), id. at 204. 


20274. at 206. 


204 in | Spiropoulos stated “it was therefore obvious 
that foreign vessels were obliged to comply with the laws and 
regulations of the coastal state, provided they were 1n con- 
formity with the rules of international law.” Id. at 205 — 
par. 17 (emphasis added). Six Gerald Fitzmaurice (UK) agreed 
wath this statement: "The other Jaws and regulations enacted 
by the coastal State in a_conformity with rules of international 
Maw would, of course, continue to apply.” Id. at cOo par. 40 
emphasis added ). "lhe right of innocent passage did not 
mmpiy that foreign vessels exercising the right were not sub- 
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ject to the laws of the coastal State so far as that was re- 
quired by international law." Id. at 206 par. 37 Cemphasis 
added). 





ee PR Report _ of the Int'l lL. Comm'n for the Eighth Ses- 


ee 


sion, supra note 92, at 20. 


DOI Fitzmaurice approved Mr. Sandstrom's comment 
that the distinction between article 16 [meaning of the right 
of passage] was that in the former, irrespective of any act 
of the vessel in the territorial sea, passage could be re- 
mused on the grounds that it was not innocent. Under the 
meuer article, a right or passage existed and could not be 
withheld, although penalties could be imposed for any in- 
imeimeement of the coastal State's regulations during that 
Beeoere. 19560 YB TLC I at 201 par. ZA. 


a “Report of the Int!1 Law Comm'n for the Eighth Ses- 
sion, supra note 92, at 19. For a more detailed argument in 


Support of this position see McDougal & Burke at 249-50. 


208 vcDougal & Buekeauec is 


Deere clé 14 par. 4, Territorial Sea Convention. 


21 OveDougal & Sbuirke ot e25e— oe 


BG. at 254. 
Td. See 
20? T pid. 


20th Yingling (US): "The second sentence of {article 
14 par. 4, as kad | was meant to indicate that a ship in 
innocent passage must conform to the laws and regulations of 

the coastal State. However, such laws and regulations could 

not prohibit innocent passage. 3 U.N. Conference on the law 

of the Sea, Official Records at 843 par. 24, U.N. Doc. A/CONF.13/ 
49 [hereinafter cited as 4 Official Records]. 








ol Labi: In CReLI et SE DALWeUN diie cemkog 
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Of a1nocenuce ol Te smaT oO dim of the oblimuvioneot a Vou 
Sel. 11) page oe Lo canro to the lars and Peeulat none set sie 
Boacual Staley Jd." aleperm. 24 
4 
2 


ta. at 75470, 83-85. 


BC a 
MeDougal & Burke at 258. 


PC aks oie 1Spi.. 3, TLC edie. 


Pa 
2/5 WN. Doc. A/CONF. 13/C.1/L.28, 3 Official Records: 
first Committee at 216. 


ve 
Tid. 


2 Oia. aus/6 par. &Ge 


D581 oni a, 


eve Dougal _& Burke at 258. Indeed, opposing arguments 


were made that this change wovld permit the mere fact of pas- 
Sage as such to be considered non ~ innocent, rather than to 
Mmeemtb prohibition only for specific conduct during passage. 
Beoiticial Records at 843 pars. 27-28, 45. 


TAO 4 
252 N. Doc. A/CONF.13/C.1/U.37 & Corr. 1 (1958) in 3 
Merrcial Records: First Committee at el9. 


AON. 
Na Ciiictel Records abssoe sol. 


28974, etrpal. co. 


586 


~ 


ig) ac LO). 


4, 
29/Ta, at 102. 


ef 
28° 4. at 109. 
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Fa 

Biol Sea oo { Be, fhe ° t 
pee above for a discussion of what can be learned 

from those discussions regarding state's rights in the ter- 


ritorial sea in pollution control generally. 
0 
a9 Infra note 416, 


Ps 
717MCO Doc. LEG/CONF/G.2/wWP.22/Rev. 1, at 6. 


Fe 
eee infra texb ab nebes = cr 


Z, 

222 TCO Doc. LEG/CONF/C.2/wWP.46 (Nov. 25, 1969). The 
language shown includes clarifying verbal amendments made 
during discussion of this amendment during the committee meet- 
ing on November 25, 1969. See also infra text following note 
405. 


2 tncluding these three, they are, in decending order 
of number of ships and deadweight tonnage: Japan, United 
Kingdom, USSR, Liberia, Norway, Greece, USA, West Germany, 
Italy, Panama, France, Netherlands, Sweden, Spain and Denmark. 
femeenevicw 1971, 9/7 U.S. Naval Inst. Proc., May 1971, at 
feo, Compiled from Merchant Fleets d the World, supra note 18%. 


22° IMCO Doc. LEG/CONF/C.2/WP.46. 


2203+ otement of Spanish delegate, Mr. de Paramo Canovas, 
MeO Doc. LEG/CONF/C.2/SR.20 at 5. 


Bod . 
29854 | at 5, 7-8. 


P99 Ta. at ee 


400 


~ 


el eac 6. 


TOlinia. 


Boot. at 7. 


(OFT pia. 


4.04. , cect 
Ihe vote by states, as well as positions for and 
against the amendment, are listed in a chart in Appendix F. 


. 
“© 7MCO Doc. LEG/CONF/C.2/2, Annex at 9 (Nov. 26, 1969). 


‘OCH andwritten notes of Louis P. Georeantas sori ae. 


of Legal Advisor, U.S. Dep't of State, Delegate to the Con- 
Meseonce, On file in the Office of the Ieeal Advisor. Uae 
Dep't of State; handwritten notes of RADM William L. 
Morrison, USCG, Chief Counsel U.S. Coast Guard, Delegate to 
the Conference, on file in the Office of the Chief Counsel, 
Headquarters U.S. Coast Guard. 


No record of the floor debate or roll call vote, a2 
any, on this amendment was available to the author. However 
Mr. Neuman was asked by the author for his recollection of 
this question. He recalled that 

the United States delegation discussed the matter 

with the sponsors of the amendment, and ultimately 

persuaded France and Spain to withdraw their support 
leaving only the UAR as sponsor. With the with- 
drawal of Spain and France, there were enough votes 

Switched to defeat the amendment. I further recall 

that France and Spain, in the final voting, abstained. 
Mecver from Mr. Neuman to the author, May 24, 1971 in the 
author's possession. 


Mr. Neuman recalls that the U.S. position on the a- 
mendment was that it 

would constitute unwarranted interference with the 

principle of innocent passage through the territorial 

sea, to the extent that vessels registered under. the 

flag of non-contracting states would be affected. Ibid. 


“O/or, letter from Mr. Neuman, supra note 406. 


OED ext accompanying note 190 supra. 


HOE ars, ig interesting bo nobe thay an 196oetmes lees 
Coast Guard estimated that half the world's foreign tankers 
Beoered U.S. parts annually. Water Pollution 1969, pt. 4, 
Be 959. 
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aa “| io ire} fee, fo DY) oer ater citi - 
tive of SiLetme ties er Pu CAE) ae Ooms. SitcTraere ek of 
the Uirited Nations, meus LO bel ig) Opel "is Lice ieee sat Oi | 
U.N. Doc. ih 1378 TeuyD ie | U.N. Comtertnce oa tne 
Taw of the Sea, Official ke ORs: Prevarelory Documents 169 
U.N. Doc. A/GON aereyA (1956) They are summarized in the 


ext infra at ee Lyd) 4d} € 


ple | | 
supra note 64. 


|. 

pUupLa note 66. Forty two countries representing 
@> percent of the world's shipping tonnage are parties to the 
1954 O11 Pollution Prevention Convention as amended in ee 
MeNe Sec’y General, The Sea 56; Dep't of Statc, Treaties in 


ee eer Ee owe cee et 


Force Ze4 (1971) bins en cnee Cia as lags Treaties” yas mere |). 


the Torrey Canyon went aground in international 
waters on March 18, 1967 on the Seven Stones Reef about 16 
mrles off Land's End in the English Channel. The super-— 
meee, Carricd 110,228 tons of Kuwait crude oil. Six tanks 
were breached by the grounding spilling about 20,000 tons of 
O11 into the sea and spawning an oil slick 100 square miles 
in area toward the British and Franch coasts After le days 
Sreonsuccessful savalge attempts, the tanker was bombed free- 
me another 90,000 tons of crude. The slicks reached the 
Britany coast 110 miles away from the grounding and as far 
as Normandy, 275 miles from the Seven Stones Reef. The tanker 
finally sank in place. Comuittee of Scientists, Cabinet 


SS me me SOT CR Ne FS 


Office, United Kingdom, Report: The Torrey Canvon (1967); 


ET EE EU I opps. chat sande ee eT Bo 


Becretary of State for the Home Dep't, Repore. to the Parlia- 


we ee ee ee IE OS NR 


ment: The Torrey Canyon, COmnd. 4246 (ene. 1967); BE. Cowan, 
Oil and Water, The Torrey canyon bes saster (1968) ; “P.Pebtrow, 


dn the Wake of Torrey Canyon Scheme ‘Booker & 


T. Soper, Whe Wreck of the Nala 2 em (19 oor ‘See also, 


Marshall, The Black Wake of the Torrey Canyon, 93 U.S. Naval 


Ne ee Re ee 


St . PLOC. , Dec. 1967, at 48; Wilson, Lhe Black Tide of the 
Torrey Canyon, PO a Los. Legal analysis of the incident 
Mey be found in Sweeney, Oil Pollution of thesOcet iene, 
Fordham L. Rev. 155 (1968), in 54 ATL L.J. 289 (1970); 

Nanda, The l'orrey Canyon Disaster: Some Legal A Aspects, Jd. 


Denver: Led. 400 — Oe) IMCoO Legal Comm., Report ee 
the ‘Torrey Canyon' i! Question, IMCO Doc. A/ES.IV/5 (1968). 


























one history, structure and work of IMCO through 
mid-1966 may be found in Goddu, IMCO: An Assistance to t the 
American Merchant Marine, Ye U. oo Naval Sieve Come Dec. 1966, 


an ee ee Cnwre + wae Mae « a 











ee AP om 


at “7l. A concise but comprehensive “account om CO se 
cent work may be found in price, International Activity 


\ 
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ee tet ov ommn tennis 


Regarding Shipboard Oi1 Pollution Gontrol, in 1971 Oil 


ems ee ee ree 


Spills Conf. Proc. 27-42. 


! 
coe eecmeriee to the International Convention for the 
Prevention of Pollution of the Sea by Oil, 1954, adopted at 
Peussels Oct. 21, 1969, Sen. Ex.G, 91sh Cone 2dusecs scam 
29. A composite of the convention as amended in 1962 and 
1969 appears in 9 Int'l Legal Materials 45 (1970). They 
Mave been accepted as of June 1971, by the Malagasy Republic 
(on Jan. 22, 1971), 64 Dep't State Bull. 304, and the United 
Kingdom (on May 10, 1971) 





e 
1), 64 Dep't State Bull. 812 (1971). 


ae innernes tonal Convention Relating to Intervention 
on the High Seas in Cases of Oi1 Pollution Casualties, done 
Beeeorussels,Nov. 29, 1969, Sen. Ex. G, 9Jlst Cong., ed Secs. 
me 1970),9 Int'l Legal Materials 25 (1970), 64 Am. J. ino'l 
L. 471 (1970), 1 J. Maritime L. & Commerce 367 (1970), Sec'y 
of State, United States Foreign Policy 1969-1970: A Report 
558 (1971) [hereinafter cited as Intervention Convention]. 
Thirty states signed the convention while it remained open 
fOr signature. See the list in Appendix G. After December 
41,1970 the convention remained open for accession. Inter- 
vention Convention, art. IX. par. 1. No accessions are re- 
ported in Dep't State Bull. through June 1971. The con- 
vention was ratified vy Great Britain on January 12, 1971. 


64 Dep't State Bull. 404 (1971). 











meron aioe Convention on Civil Liability for 
Sele Pollution Damage, done at Brussels, Nov. 29, 1969, Sen. 
Ex. G, YJlst Cong., 2d Sess. 19 (1970), 9 Int'l Legal Mate- 


ee SS 


mere s> (1970), 64 Am. J. Int'l L. 481 (1970), 1 J. Maritime 


ew ee 


L. & Commerce 573 (1970), Sec'y of State, United States 
Foreign Policy 1969-1970: A Report 569 (1971) [hereinafter 
Gited as Civil Liability Convention]. Twenty nine states 
Signed this convention while it remained open for signature. 
pee the list in Appendix H. After December 431, 1970 the 
convention remained open for accession. Civil Liability 
Bonvention, art. XIII, par.1l. No accessions or ratifications 
mre reported in Dep't State Bull. through June 1971. 


Both the Intervention Convention and the Civil Liability 
Convention and the amendments to the 1954 O11 Pollution Pre- 
femolon Convention, supra note 414, were submitted by the 
President to the Senate for advice and consent on May 20, 1970. 
men. bx. G at 1, 62 Dep't State Bull. 756 (1970). Because of 
differences between these conventions and the WQTA, hearings 


= POEs. 


on them were first heid by the ane and Waver Pollution Sub- 
Meco, of the Senate Public Works Committee, on July 21 
Pagn22 5070. ICO Cia aig ‘bilities Convent tome (07 1 Bolmen— 
felon), Hearings oie the Subcom, on Air & Water Pollution 
of the Sen. Comm. « . Publ c Works, 91st Cones, - ed Sess. (1970). 
On February 8, 1971 the President again requested ad- 
vice ae consent to these conventions and amendments. Presi- 
dent's Message to the Congress on the Environment, Feb. 8, 
1971, TH ste Voc. No. 92-46, 92d. Conese. lomeces VCS nal 


Le AAO SS “in re 


Council on knvironmental. Quality, he lPres Ocnes : 1971 En- 
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a oe 


vironmental Prog ream 9 (19/71). the President indicated his 
intention to withold ratification of the Civil Liability Con- 
vention until the supplementary convention to establish an 
fmoternational Compensation Fund can also be brought into force 
at the same time. Ibid. | 





Hearings on the conventions and the amendments were 
metd by the Senate Foreign Relations Consultative Subcommittee 
on Oceans and International Environment on May 20, 1971, the 
anniversary of their submission to the Senate. Wash. Post. 

May 20, 1971, at A4, col. 1, 2 Env. Rep. 98-99 (1971). At those 
hearings Senator Muskie submitted for the PECOrd ater tc me ican 
him to Senator Fulbright dated May 17, 1971, endorsed by the 
Members of the Senate Public Works Committee, indicating their 
concern with the Civil Tiability Convention but recommending 
Bemave concurrence in the convention coupled with withholding. 
senate action pending successful negotiation of the supple- 
mentary convention. Absent a satisfactory supplementary 
compensation convention the Senate Public Works Committee 

ime OL Support the Civil Liability Convention standing alone. 
Also submitted by Senator Muskie for that record were copies 
Meeats Subcommittee's evaluation of the Civil Iiability 
Convention in comparison with the WQTA S 11, a letter from 

the Deputy Attorney General to Senator Muskie, April 15, 

m77t, replying to the questions raised in that evaluation; 

a letter from Senator Muskie to tle Secretary of State, May 
6,1971, posing questions regarding the supplementary compensa- 
tion convention; and the State Department letter reply to 
senator Muskie, May 14, 1971. In none of these documents is 
the question of innocent passage and financial responsibility 
raised. 


senator Muskie also submitted a statement dated May 
meee t971 for the record of those hearings. In that statement 
Ne Bod: 

I am concerned about another aspect of the pending 

Convention and the proposed supplementary treaty. 

At the present time there 1s major tanker traffic 

along the coast of Maine to the Bay of Fundy, Canada. 











: - ae aE , , Ryn. 4. ee 
ee oil waa! a Come : 28 PLLC We 2 Of 


a0 tivis Bete 7 Ol poliuts cCOoMmpontioag. the 
coast of Mame, "ihe | i of om teed aoe 

fact bhe cova of ay “of New Pneleod will be threaten: 
Co b¥v@alacheoph Lec Oise ee [én in innocent 
passage wilhoul any way to recover the cost of clean- 
up of those spills. Federal and Stale laws, no matter 


how strict, will not deal with spills fron vessels 
in imnocent passage. | 


He then recoimmeonded: 


initiation of bilateral negotiations between the United 
States and Canada to establish interim protection of 
Unated States and vain idihan waters from 020) Spit eae 
may occur from vesscls in innocent passage to and from 
Lhe United States one Canada. Canada has an interest 
in such negotiations because of the proposed transfer 
of o1l by tanker from Alaska to the West Coast. ime 
United States intcrest relates to the transfer of 
Middle Eastern and Venezuelan oil to the Bay of Fundy 
and through the St. Lawrence Seaway. 

Beavement of May 20, 1971, al 3-4. Senator Muskie did not 

read this statement to the subcommittce and the transcript 

of the hearings revealed no dicussion of these points took 

place. 


At the full day of hearings, testimony was received 
from industry, conservationist and State Department witnesses. 
Together with the vocal support of the subcommittec's chair- 
man, Senator Pell, all the witnesses indicated support for 
one or both of the conventions and the amendments. None spoke 
eapainst ratification. Mr. James dg. Reynolds of the American 
[iioecitucve of Merchant Shipping supported the Civil Liability 
Convention and the 1969 Amendments but took no position on 
meee inborvention Convention. ‘Transcript of Hearing 8. Mr. 
Herbert A. Steyn, Jr. from the American Petroleum Institute 
maiertcared support for the Civil Liability Convention hut 
Meeeoenad no position on the Intervention Convention. Id. 42. 
Mr. Roland C. Clement of the National Audubon Society and 
Or. Eugenc V. Coan of the Sierra Club supported all three 
eereemcents, the Civil Jnability Convention conditzoned on 
the successful negotiation of a supplementary compensation 
Meeenvion. id. 58-59 & 67-72. Professor li... Goldic 
Supported all three agreements, 1d. 77, and recommended that 
the Civil liability Convention be reported out favorably to 
Ponow U.S. support for the supplementary convention and to 
Spain Canadian support for both conventions. Jd. at 738. The 
Mon. U. Alexis Johnson, Under Secretary of State for Political 
Meicirs, gave strong support for all three agreements. Jd. 83. 
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oA’ G rad ite, Meo CE ae ai LLom sitppett. I@- 124). 
RADA wee le Uiecu atti TR, Gauie?r Cogiee) “Loh the Coan. 
Suard CaVC SUT, gid 3 Sie ALE p_in Ley Cr oF Mado 
mervcntLiton Convention eats tne 1969 Amendmcntus, ~ LC ei ea S60 « 
me. Patbzhugh Green, DireelLor of International Ai eee. moe 
vironmental Protection Apency gave EPA vnreserved support for 


me chroc agreements. Id. 185 

ine Univee Stetch 8 pale. Rates LO apply “he =o 
of the 1969 Amondmonts to its own vessels withoul waitine for 
miem.to come into force. RADM eiien stated that the neces 
Sey legislation to amend the 1961 Oi1 Pollution AcL, supra 
Mere 1, 1S wilhin the clearing process within the Adninistration. 
See 140. Russel Train concurred with RADM Morrison's testimony. 
mee le?. This action is being taken pursuant to the policy 
@nnounced in the a ae S Message to the Coneres ecm: 
Meelution, May 20, 1970, H.R. Doc. No. 91-340, 9Jlst Cong., 
2a Sess., 62 Dep't_ state Bull. 754, Env. Rep. 21:0241 (1970). 
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‘los yil Liability Convention, art. VII, par. Jy Ther 
dimit of liability is about #134 per gross registered ton with 


ale 


Maximum of $14 million. Id., art. V, par. 1. 


) 
era, art. VII, pars. 6 & 7. 


Ita. art eV LL ce een gee ee 


/ 
420Ta art. VIE, par. Jl) Gem@pbasss acdedye 


BSc Sen. Ex. G, 9lst Cong., 26 Sess. at 45-46 (1970). 


"2270 Doc. LEG X/7, Annex I (Apr. 30, 1971). The 
Meo. ovate Department participated in the drafting of these 
Meait Articles. Sec'y of State, United uates S Poreien oli 
1969-1970: A Report 251 (1971). ‘Whe United States is STITT 


mne higher limits of $50 to $100 million. Transcript of test- 
mony Of U. Alexis Johnson, supra note 416, at 100. 


eee national Convention on Limitation of Liability 
fof beagolng phip Owners, in force May 41, 1968 , 1957 AMC 1972 
meprinted in 6A A. Knavth. Lee EKnailas Knauth? ) S"3B cg edaLe t= Om 
Rdmirelty 646 7th ‘ed. rev. 1969) (not in foree for the U.S.). 
mec the comments of Senator Muskie supra note “416. 
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4? 
mm, at /« 


mm i | . . 
Draft Article 5, par. 1, 27CO Doc. Thay 7 es. 


te Onhe tenth session of the IMCO Legal Committee agreed 
Ghe Draft Articles should be submitted to the conference and 
meguested, subject to required approval of the M00 Council, 
Ghe IMCO Secretary—General to issue invitations to attend 
Gee diplomatic conference to adopt such a convention. IMCO 
Wee. LEG X/7 at 20 (Apr. 40, 1971). 


ts ection ll Cp) (4) Study at 8-9 to 8-11. 


+2 tanker Owners' Voluntary Agreement Concerning 
Meepiiity for Oil Pollution is set forth in Hearings on 8.7 
Meo Before Subcomm. on Air & Water Pollution of the Sen. 
meac Works Comm., Ylst Cong., lst Sess., ser. YJl=2, pt. 1 
at 261-65 (1969); 8 Int'l Legal Materials 497 (1969). 








+28 contract Regarding an Interim Supplement to Tanker 
feability for O11 Pollution, reprinted in 10 Int'l Legal 
Materials 137 (1971) and 2 J. Maritime L. & Commerce 705 (1971). 
See. Fost, Jan. 15, 1971, at AS, col. 1; id. Dec. oe 
feo, col. l. 








f70i) Tnsurance Limited, Wash. Post, Jan. 15, 1971, at 
meeecol. 1; S$ 11 (p) ©) Study at 3-11. 


+20 sh , Post widen. 14) 197 at ho co Le ae ea 
Beenec Disc., Mar.~Apr. 1971 at 32. 


4418 tte (p) (4) Study at 8-9; Water Pollution---1969 
et 257-65. 


+3219 The Orange Disc, Mar.-Apr. 1971, at 32. 


"228 11 (p) (4) Study at 8-10. 


DE ase 


227671 Marine Science Affairs 86. 


/I. 4 6 
ibid. 


44/ 
secretary of Transportation John Volpe introduced 
the subject as the major topic of his speech at the Openminie 
session oi the conference. The speech appears in 64% Deptt 
State Bull. 666 (1970) 


AAS 
64 Deptt State Bull. 669 (1970); Wash. Post, Nov. 7, 
1970, at Ale, col. 8 Even the environmentalists recognize 
and support this approach as "a major step toward eliminating 
Seead pollution." Earth Tool Kit 257. 


“De, 
pecty of State, United States Foreign Policy 1969- 


1970: A Report 540-31; 1971 Marine Science Affairs 89. 
AAO 
I}7i Marine Science Affairs 89; President's Meceace 


to the Congress on the Environment, Feb. 8, 1971, H.R. Doc. 
Meee e156, Jed Cong., lst Sess. 7 & 17. 
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Hex av noves e291 and 292 supra. 


Ai? 
See note 294 supra. 


tO 
momert ot the 1926sConterence Gguoted inerriee 
international Activity Regarding Shipboard O11 Pollution 
feerOl, 197) Oil Spill Cont. Proc. 27, at 28n. 


a ee 
mid ab co. 


aD 
pee testimony ot RADM William L. Morrison, USCG, 
Chief Counsel of U.S. Coast Guard, in transcript oft Hearings 
Memeo. Ex. G, Jist Cong, ed Sess. Before Consultative Sub-— 
fomm. ot Oceans and the International Environment of the 


men. Foreign Relations Comm., 9ed Cong., Ist Sess., supra note 
ml6, at 148 (May 20, 1971). 


AAG 
Price, Supra note 445, at 28; Pollution of #he sea 


by O11, supra note 409, at 169-70. 

















ANAS : 
. Pac: No. 1, 1954 Internstional Conference on Pollu- 
tion of the Sea by Gide in Water Pollution ~- 1967, at 126. 


Ay dy 
SWilkes, ue e Jurisdiction over Oil Spills ina 


Federal System, in 1971 Oil eyOne Ul sie Clenenae RO 57, eo ae 
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Accord, Bluner, Scientific Aspecus oly ome eum Spill Prope ein 
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7 Environmental Mi iear se ateGlen 


‘gc neteraer of testimony of Mr. James J. Reynolds, 
Emera note 416, at 20. 


s2°1o58 Y.8. of the U.N. SOliClosae 


‘Ol ee6 1960 Y.B. of the U.N. 679-80 (1961). 


+2? see 1962 Y.B. of the U.N. 641 (1964). 


"22a of January 1, 1971. Treaties in Force 32%. 


apnice, supra note 444, at 29. 


*? Convention on the Intergovernmental Maritime Con- 
eeibative Organization, done at London March 6, 1948, in 
Meee tor U.S. Mar. 17, 1958, 9 U.S.T. 621, @. a by we ay No. 
A044, 289 U.N.T.S. 48, as amended pept. 28, 1965, in force 
Bor ‘W. eeeiov. 3, 1968, 19 Use eo i L.A... Ne. iee2. 
Ten. T.S. : 





12° price, Supra nove 444. abso. 


12774, at 29. 


Boh d. 


id. 


foo a. 
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4 : 
Seamer .l Convention of Load Lines, 1966, done 
pe tondon, April 5, 1966, in force Gor U.Se0i me ae 1968, 


mae _ 


ie U.S.T. 1875, 1.1.4.8. No. 6330 U.N.T.S. 





“Spice, supra note 443, at 30; 1967 Y.B. of the 
U.N. 918 (1969): ae 


4.64, 
Pe Ce ale o/s See Uae y Generate lictocer 


Byprea note 29, at 76. 


‘Som i s agreement entered into force August 9, 1969 
and is reprinted in 9 Int'l Legal Materials 359 (1969). 


"price at 7; see U.N. Sec'y General, The Sea, at 


yo. 


“SNe text infra at note 474 and Appendix I forma 
mist Of Traffic Separation Schemes. 





‘65 rnternational Regulations for Preventing Collisions 
@eeeee, June 17, 1960, in force for the U.S. Sept. 1, 1965, 
Memueo.l. 794, T.1.A. S, “No.5813. _ Fifty-nine countries are 
party to ihese resulations. 1971 Treaties in) foucess- 





162 that convention is discussed briefly in the text 
Supra at notes 421-25. 


+70 NT . Sec! y General, The Sea, Supra nopes=) eae 


The first recommendation is apparent Ly ag) compliance with 
micO Assembly Res. A/160 (HS.IV). 





TW omice, swenasl cae Ge GEG, eb Bal 


Maid). ie ie 


ag . at 42. They are listed in Appendix I> The 
concept is supported in Higbee, Overdue Aids to Navigation, 


77 U.S. Naval Inst. Proc., July 1971 at 104. 


ee ae 
Dix additional schemes were considered at the 
July meeting of the Subcommittee on Safety of Navigation. 
mricO Doc. Nav. XI/3 (May 3, 1971)» interview wipheepe 
Carmen Blondin, USCG, Maritime Lew Division U.S.C.G. Head— 
Suarcers , July Ge 1971, delegate to that meeting. 


*72se6 Wash. Post, Jan. 14, 1971 ab All) coumeleemern 
feo, 12, 1971 at AZ, oon dis sees “Jan. Lae 1971, atu ie mec oer 
ied. , ‘Jan. 144, 1971, at AY, coe lee Ldes, Jan 247 ie 
MioeGll, col. 4; Dees e Polution Bull. 20-21 (1971). For 
fief accounts of later tanker collisions in the English 
Sieoonel, see Wash. Post, Apr. 4, 1971, at 18, coi.4; id., 
mor. 9, 1971, at Al6, oe ale id., April IRC) “1971, at wae 
fol . 6; and. id. , April ih 1971 at A24, col Te 








Se text at notes 471-72 supra. 


"Tl pnd oe, supra note 4445, at 432-33; U.N. Sec'y General, 
mie sea, supra note 29, at 77. These proposed amendments 
appear in Appendix Jd. 


aay. sec'y General, The Sea at 7G. 


ee Tod. 


Ota. at 77. 


t8lonese decisions appear in U.N. Doc. A/CONF.48/PC/ 
TWGMP.T/Inf.7 (June 14, 1971) and are noted briefly in U.N. 
Bec y General, The Sea at 78-79. 


meu. Doc. A/CONF .48/7PC/IWGMP.I/inf.7 at 2.  sieeecr— 
ea) practical means to achieve this goal include revision of 
Ghe definition of "oil" in the convention; design and construc- 
tion of tankers and other ships to keep oil and water separate 
by clean ballast systems, barriers or otherwise; development 
of oily water separators and oi11 content meters to permit 
Eubstantially total elimination and automatic control of oil 
emission; provision of special stations to clean oil tanks 
fecer unloading; providing adequate shore reception facilities 





and ships equipnent to permit discharge of dirty ballast while 
taking on Cargo, thereby eliminating delays; and providing 
adequate port facilities and fitting ships with adequate 
sludge tanks to receive oily residues from purification of 
mel end lubricating o1ls jd.eapee >. 


a2 . She poe 


OT) aEGe 


“87sec IMCO Res. A/153 (ES.IV), text following note 
o> Supra. 


4837 WN. Doc. A/CONF.48/PC/IWGMP.I/Inf.7 at 7. 


Ta, see 


tener. Coast Guard Activities in Pollargion, Conran. 


5 Environmental Science & Technology 512 (June 1971). See 
also text at notes 448-49 supra. 





A flow chart diagram of the stages of 011 spillage 
prevention, control and restoration appears in Swift, Touhill, 
Templeton & Roseman, Oil Spillage Prevention, Control, and 
mesvoration---State of the Art and Research Needs, Oii Pollu- 
meee) Froblems and»Policies, supra note 22, at 46-57. 








PF Catoe & Orthiieb, Remote Seneine Of On ope ies, 
Meeeoil Spills Conf. Proc. 7is« 


1 2eMelpar, Oil Tageing System Study (1970). 


een tee Se 


Bia: : Landowne & Wainwright, A Chemical Tageing 


System for Use in the Prevention of Oil Spilis, 1971 Oil 
meetis Conf. Proc. 179. 





7 eA, aa 


1.Od. 


Hammer, Prevention of Marine Pollusion Timotan 
Understanding, id. at 9 mie outline of the subjects covered 
i Fis particular progr um appears in Appendix K. 

ae 


see Putman, Causes On 4 Om _ Spills from Ships a 
Port, id. at 199, 200-201. £..trom Ships in 
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Leonard, Development of Tank Vessel Overfill Alarm 


instruments, in ahaa Ge, 


or 
Lockwood & Norris, Use of a Gravity Type Oil 


Separator for Tanker Operations, 4 in id. at 109; 1971 Marine 
Science Affairs 20 & 6/7. ‘The load-on-top system is described 
in Water Pollution--1967, pt. 1, at 204-05 and Comment, Oil 
Bollution of the Sea, 10 Harv. Int'l L. J. 416, 4551-52 (1969). 
The SCHP Report states: 
Menkers in their normal operations . 3 earescsuime a 
to account for some 530,000 metric tons per year otf 
Sell, discharged into the oceans. O01 tute Wreporecmena 
500,000 metric tons are derived from tankers in the 
world's fleet that do not employ = 2 loch te. 
(LOT). Tankers using LOT are responsible for only 
40,000 metric tons. Yet the tankers using LOT 
constitute 60 percent of the world" s 7 lect eu 
mae 2O percent not using LOT should adoptsez. a: 7-1. 
Sisecharges would be reduced . = 2 bor?) OCmii-e tiie 
Hons per annum, and the ageresactve of O21 daschar seq 
into the world's oceans trom this source would be 
correspondingly reduced from 540,000 tetrae tome pe. 
emamum FO. 5'/7,500 metric bons per annum 2a een 
Gechnological terms the appropriate remedial Measure 
eepecars to be clearly indicated. The diiiveua 
fies .. . in the means of bringing about its use. 
Seme Report at CAO-41 & 26/7. One working group suggested 
moa laveral action by the United States to exclude tankers 
foe ecmploying LOT from its ports "should not be excluded by 
MmesUnited States from its survey of available choices™ id. 
meet? , while another recommended more effective international 
control measures to ensure its use. Id. at 1. 
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Ketchel & Smith, ee Lopnene of an Aa eilhiy emake 
Antipollution Transfer System inc. Lc emme a0 the 1e Development of 
an_Optimun Oil Storage Container, Tear Oia: T Spilis Gonf. Proc. 


A - Ra a eA Ee Pa ere eae Ee eee ee ert 


165; Lehr, Coast Guard Activities in Pollution Control, 5 


AE alr ee Fe, — RES CNT 


Environmental Science & Technology at 515-16; 1971 M Marine 
Beience Affairs 20. 























Marea, (cn LLU. loca, 7 Oe ay mie is. 
Evaluabion of Gil Spoil Conical Dwi cegp~eliy O11 Spi lis Com 
Peoe. 39D & N0er. ill a 

500. 4 4 | ; 
Jbid.; c¥. Hau.C., hnvironnenls1 Conservalion 28. 
DLO tt 1 

nec, e.@., March, "“Dyvnamice-Keel!-O14 Col pen iemte 
System, 197] O57) Spills Conf. Proc. 469; Basco, Pneumatic 
Barriers for O11 Containment Under Wind, wey ey and Current 


a ee ee OCR on 1 ec nearest 


Ponditions, in id. at 381; lehr, supra nove A498, at S16. 


206 ox enhar A St ues of the gPer(Ommame@e. Clie taionre aaah 
of the De ont 3 “Belt ea Scxcubber, " MS Amo Me Sica Ollie Orie 


— eee eee —< = 


Proc. BOO: Penager, Wall, — Blacklaw & Sunth, ~ Study om Equip 
ment and Methods Lt ROMO VIA Gg iO edd ce ae O11 it From Open 


Wecers, id. at 405; Kator, Oppenheimer & Miget, Microbial 
Degradation of a Lovisena ‘Ordo Ondgame CLOaed Flasks Ss and 


a A ne es ei > i 


under Simulated Field Conditions, in id. at 287; Vaux, Weeks 
& Walukas, Oi] Spill Vreatment with Composted Domestic 
me1usec, in, sia Bes. eh. | supra. note 498, at 516; Office 
of Naval Research News Release Mar. 40, 1970, in, Jog 
Mave! Inst. Proc., June 1970, at 1 44 ; Wash. Post, Nov. 19 


M970, < mel, col. 1; Phile. Inquirer, Nov. 26. 1970, 2065 a" 
mol. 4. 








on Joffery, The Development of Test Procedures for 


ae err ene 


the Assessment of ae ency dee Beach | Cleaning, ere Or So. 


2 A, Ene ome ee eae te Ree =. ee ae 


Meelis Conf. Proc. 357. 





27 cumbz & Meloy, Froth HLetation Cleanup of. Oil-— 
Contaiinated Beaches, in id. at 523; Mikolaj & Curran, A 


Hot Water r fluidization. Process Jee Cleaniie Oi1-Contaminated 


aoe 


Beach Foard, i emia MT ion: Lisln suet one & Hoget , Evaluation 


fot & Selected Rarthmnoving came teu 2 Mei chic Restoration « OmeOree 


Sh 6 ener ee ae ee ne ee nee Ne oe oe 


Contaminated Beaches, a ae ea 5Ooe 








20m e normal survival rate has been considered to 
be 4%, but the techniques developed by the Richmond (Cal. ) 
Meeecare Center efter the January 18, 1971 collision of 
mo obeandard Oil (Cal.) tankers in Sen Francisco Bay indicate 
that rates better than the 40% recoveries they experienced 
nS Beasible. Barnes, Comnunity Response to Man-Made Disaster, 
mesn. Post, Apr. 18, Jovi, eGul/, cole. 425. Acceoumias om “this 
Spill may be ai open ater = aya MeQuenn , Tanker Collision, 2 Harth, 


Mey 1971, at 25; Boydston, How SoCal Cleaned Up Golden Gate 
Beeeopil), Oil & Gas J., Me 2 y oN, Was <a Yor 
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See note467 supra. 
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wiblLhin tWo years after that date, to comply with the 
proviecions of Annex [CJ], wheic such a tanker falls 
1uLo either of the following calepories: 


> a tanker, the dclivemy of Vthch is after i) jamuary 
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i>) a tankor Lo which both the fol lo@inge conditions apply: 
(i) delivery 48 nob Aalerepiede me enuar oy eon 
(ia ) the building Combe issres Dp eccd. athe: la ieanmot, 
19/72, or in cases where no building contract has 
previously been placed, the keel is laid or the tanker: 
is at a Similar stage of construction after 40 June 
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(2) A tanker required under paragraph (1) of this Article 
Lo be constructed in accordance with Anmex [C] and so 
eoustructed shall carry omiboard = certim1 cate 1521 eq 
or authorized by the responsible Contracting Governmciut 
atLesting such coinpliance. <A tanker which under 
mpavacrs ph Gr of thas Avice i ouereoUlconbo be 
constructed in accordance with Annex [C] shall cerry 
on board a certificate to that cffect issued or av- 
momo by the ecsBhonsebole Comasctinag Goveroneat, 
or if the tanker does comply with Annex [C] although 
mou reguircod to do so, Lt exeecartm™ on. board a 
Poroliiacale 1SSucd Or eur ome soy Lhe Ea PL 
Vontract ng Governitient ablestines guch compliauee. A 
Contn ACL LUG GOVCEMGenL Shira aie. pom Ao. al sg 
under 10s flee to trade vilbess Lic Sporopriate ceri 
ficate his b@cr issved. 
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(4) Lf 2 Cui) wemiie ODA mee Wes Cicut gions for be= 
orients & VGaeer TC QueLred UNCED per diawewmes (1) oF 
this Article ta be cal cectell in accovdance with 
Annee LC] sneer ity poy im its territory or usane 
Oll=sh.cwer Lerwbinds ute its contol does yol in fact 
comply with Annoy [C], such Contrecling Government mey 
request consultation with the Govecament with which 
the tankcr is registered, If, after such cousuletion 
or otherwisa, the Contracting Government js satisfied 
that the tanker does not couply with Annex iC], such 
Contracting Governurcul may for this reason deny such 

a tanker access to ports in its territorial waters ov 
to off-shore torminals under its control until such 
time as the Contrecting Goverament is satisfied that 
the Tanke dces comply. 





BQUIREMENTS RELAY LNG TO VANK ARRANGEMENDS AND TO 4d LIMIPAT TON 
PF TANK SIZ}: 


Assumed Extont of Damace 


In the followings paragraphs three dimensions of the 
extent of daiuage of a parallel piped due to both collision 
and stranding are assumed. In the case of stranding, two 
conditions ere sel forth to be applied individually to the 
Stated portions of ths ship. ‘these values represent the 
Maxinum assumed damage in such accidenls and ave to be used 
GO determine by trial at all conceivable location Vhe 
WOrst combinallon of compartments which would be breached 
Meech an accidcal., 
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J = length an m of void space or clean ballast 
; tank under considciation. 


Credit should only be given in respect of double 
boltom tanks which are either ciupty or Carr yamde 
clean walor when cargo ic carried in the tanks above. 


Wherc the double botlom does not extend for the 
Tuli length end width of the tank in olved, the 
double bottom is considered non-existonl and the 
volume of the tanks above the area of the strandins 
damage is to be included in formula (2) even if 

the tank 1s nol considered breached because of the 
installation of such oe partial double botton. 


suction wells way be neslectcd in the determination 
of the valuc h. providct such wells are not cxces~ 
Sive in orea aiid cxtend below the tenk for a mini- 
musi distance end in no case more than half the Heese 
of the double bottom. If the depth of such a well 
excecds half of the height of the double bOGReres l 
Should be takcn equal to the double bottom hengeht 
minus the wel] height. 


Piping serving, such wells if instse]led within the 
double bottom should be fitled with velves or other 
Closing arvendetonte Jocated at the point of connec-. 
tion to tho tank served to prevent oil out flow in 
the event of danage of the piping during strandine. 
puch piping shovld be installed ss hag Trad eric 
bottom shojil as possiblic, 
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thet such) tanks #ill hevewsufficieht ullage. Credit 
for such a syste would be poverned by ebility to 
brans’cr ii two hours of operation, oi] equal to one. 
half of the pees of the broached Lanks involved 
and by availability of equivulent receiving capac- 
lity tf Bases or cargo tanke, ‘The credit should 

be confined to permitting calculation of OF accord 
ing to formule (3). The pipes for such su€tions 
should be instelled at least at a heipht not les 
than the vertical extent of the stranding oe Ve: 
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GIMALAVIONS Ol SLAB OF CAPGO OTL, TANKS 


Inmitetion of hypothetical oil outflow 
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Lhe hypothctical ott outflow O. ot O. calculated in 


accordéeec vith the formulae in Sectiiom 2 should not excecd 
PeROOO mm’. 
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Amiteavion of voluine of sinele tank 


Lhe volwnc of a wing tauk should not exceed 22,500 


he voluwe of a centre terk should not cxcecd 20,000 
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APPENDIX K 
SHIPBOARD POLLUTION CONTROL TRAINING PROGRAM 


Outline of Subject Coverage 


Orientation to the Objectives of the Program 

The Program Content and Approaches to the Presentation 
mesvory ot Pollution Control Activitics waeoinm toe Federal 
Government 

festory of Pollution Control Activities wethone eae Shugo 
Padus try ) 

mscOry of Pollution Control Activities at the Internarrenal 
ewe | 

Review of Pertinent Domestic Laws and Regulations 

Review of Pertinent International Conventions 

The Process of Development of Domestic Requirements 

mite Process of Development of International Requirements 
Domestic Agencies, their Jurisdictions and Activities 
International Agencies, their Jurisdictions and Activities 
Legal and Financial Liabilities of the Officers and Crew 
Responsibilities of Vessel Personnel to Management 
Responsibilities of the Terminal Operator 

Eifects of Various Pollutants on Marine Environments 

The Complex Relationships Between Pollution and Safety 
Refinery Operations related to Crude Processing 

ieivetcal and Chemical Aspects of Oil and other Pollutants on 
and in Water 

The Potential for Pollution trom Routine Ship Operation 
Meeenolal Pollution Problems during Cargo Transiter 
Potential Pollution Problems during Bunkering Operations 
Orereving Practices for Pollution Prevention 

Maintenance as a Pollution Control Practice 

Tank Cleaning Procedures from the Viewpoint of Pollution 
Control 

Ballast Handling from the Viewpoint oft Pollution Control 
Shoreside Ballast/Slop Handling Facilities 

Bilge Waste Handling Procedures 

The Load-on-Top Approach to Crude Carriage 

The Tanker Owners Voluntary Agreement on Liability for Oil 
Pollution (TOVALOP) and Vessel Personnel Responsibilities 
ieee nd er 

Pmeeieoy Of Actions in Minor Spill Situations 

fumes Of Actions in Gross Spill Situations 

Evaluation of the Seriousness of an Incident 

Operation of the Federal Oil Spill Contingency Plan 
On-Board Spill Handling Techniques 

Over-—the-Side Spill Handling Techniques 

The Lessons of History on Repeated Spill Causes 
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